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CURRENT TOPICS. 


The Illinois statute as to nuncupative wills, 
more particularly the words ‘‘ in the last sick- 
ness ’’ of the deceased, was construed in Har- 
rington v. Stees, 82 Ill. 50, where it was in- 
sisted by the appellant that such a will to be 
valid must have been made in ezxtremis, or 
when the testator has been overtaken by a 
sudden and violent sickness, and has not time 
or opportunity to make a written will. Such 
was the opinion of Chancellor Kent in the case 
of Prince v. Hazelton, 20 Johns. 501. The 
Supreme Court of Illinois, however, adopted 
the rule laid down in Johnson v. Glasscock, 
2 Ala. (N. S.) 242, where Prince v. Hazelton 
and the authorities relied upon by Chancellor 
Kent were fully considered, that if a person, 
in the sickness of which he subsequently dies, 
impressed with the probability of an approach- 
ing death, deliberately makes his will in con- 
formity to the statute, it will not be invalid, 
because, in point of fact, he had time and op- 
portunity to reduce it to writing. The court, in 
an opinion from which Bregse, J., dissented, 
say: ‘* This rule seems to go as far as the 
statute permits the courts to go. At common 
law it was not essential to the validity of a 
nuncupative will that the testator should have 
been ill at all. The statute is, in this regard, 
a limitation of the common law powers. The 
words ‘ in the time of the last sickness’ had 
no technical signification at the time of the 
passage of the statute. The words must be 
taken in their ordinary signification. It isa 
reasonable and necessary implication that it 
must also appear that the testator at the time 
of making the will supposed that his then sick- 
ness would prove his last sickness—in other 
words that he should be impressed with the 
probability that he would never recover.’’ 





<Q 


Firthv. The Bowling Iron Works Co., 26 W. 
R. 5538, recently decided by the Common Pleas 
Division of the English High Court of Justice, 
presents a novel question in the law of negli- 
gence. The lessees of a colliery were bound 
by their lease to fence their works for the ben- 
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efit of the lessor and his tenants. They kept 
up certain wire fences’which had been erected 
by a former occupier, but, owing to rust and 
decay, pieces of the wire, from time to time, 
fell upon the land of the plaintiff, who held 
under a lease from the defendant’s lessor, and 
one of her cows was killed by swallowing one 
of these pieces while grazing. The court held 
that the defendants were liable for the loss of 
the cow, as they were aware of the nature of 
the fence, and the damage was the natural 
consequence thereof. The cases relied on by 
the court in their decision were those of Hind- 
man vy. The Northeastern R. R., 6 Cent. L. 
J. 367, and Humphreys vy. Cousins, L. R. 2 C. 
P. D. 239. In the latter case, the plaintiff and 
defendant were adjacent occupants. A drain 
which commenced in the premises of the de- 
fendant, and then passed under and received 
the drainage of several other houses, turned 
back under the defendant’s house and thence 
under the cellar of the plaintiff’s house, and 
ultimately into a public sewer. The part of 
the return drain which passed through the de- 
fendant’s premises being decayed, the sew- 
age escaped, and caused damage by flowing 
into plaintiff’s cellar. The court held that the 
defendant was liable for the damage, for the 
reason that it was his duty to keep the sew- 
age, which he was bound to receive, from 
passing from his own premises to the plain- 
tiff’s premises, otherwise than along the 
old accustomed channel, and that this duty 
was independent of negligence on his part, 
and independent of his knowledge or ig- 
norance of the existence of the drain. 
A contrary ruling may be found in 
Wilson v. Newberry, L. R. 7 Q. B.31. In this 
case, the declaration averred that the defend- 
ant was possessed of yew trees, the clippings 
of which he knew to be poisonous, and that it 
was the duty of the defendant to prevent the 
clippings from being placed on land not occu- 
pied by him; that the defendant took so little 
care of the clippings that the same were placed 
upon land not occupied by him, whereby the 
plaintiff’s horses were poisoned. Upon these 
facts the court held that the action would not 
lie. Mertuior, J., said: ‘The case of Fletcher 
v. Rylands, L. R. 3 H. L. 330, has no analogy 
to this case. The foundation of the doctrine 
there laid down is derived from an old case in 
Salkeld, Tennent v. ,Goldwin, in which it was 
determined that it was the duty of a man to 
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keep his own filth on his own land. If a per- 
son brings on his land things which have a 
tendency to escape and to do mischief, he must 
take care that they do not get on his neighbor’s 
land. This is a very different proposition 
from that which has been contended for on 
behalf of the plaintiff; it is that where a per- 
son has yew trees growing on his land which 
are clipped by some means, he must prevent 
the clippings from escaping on to his neigh- 
bor’s land, and from being placed there by a 
stranger.’’ 


> 





In Eason v. State, 17 Am. Law Reg. 313, 
the Supreme Court of Tennesseé ruled that 
the finding by one jury in a murder case of 
‘* guilty with mitigating circumstances,’’ 
where the court disregards the finding and 
sentences the prisoner to the extreme penalty, 
does not bind a different jury in a subsequent 
trial, which may, on the contrary, find a ver- 
dict of ‘‘guilty’’ without mitigation. The re- 
commendation of the jury, the court said, is 
not a part of the judgment, but is merely a 
matter of discretion which they may exercise 
or not. Even when such a finding is present- 
ed to the court, it is not binding but may be 
disregarded, as was done by the court below 
in the case at bar on the first trial. To the 
report of this case, one of the editors has ad- 
ded an interesting note from which we learn 
that this question received considerable at- 
tention in a recent Massachusetts case of con- 
siderable notoriety. Jesse Harding Pom- 
eroy, a boy fourteen years old, was convicted 
of murder of a child four years old, on the 
22d of April, 1874. The jury returned with 
their verdict of guilty, this paper, signed by 
all the jurors: ‘‘ The jury recommend that 
the sentence be commuted to imprisonment 
for life on account of his youth.’”’ A general 
verdict of guilty was entered, and the defend- 
ant alleged exceptions to other rulings at the 
trial, but not to this, which on argument to 
the full court were subsequently overruled 
(117 Mass. 143) and the defendant sentenced 
to death. Application was then made to the 
governor and council for a pardon, A certi- 


fied copy of the record of the conviction and 
sentence was transmitted to the governor, and 
the original return of the jury, given above, 
with another paper also returned at the same 
time, giving the grounds of the verdict. 


The 








justices of the court were then inquired of by 
the governor and counci! whether ‘‘the papers 
so transmitted were a part of the judicial pro- 
ceedings in said case, or of the record there- 
of, and what is their legal relation thereto.’’ 
To which they unanimously answered; ‘‘A 
memorandum of the ground of the verdict, or 
of a recommendation to mercy, presented by 
the jury to the judges, cannot affect the man- 
ner of returning, recording or affirming the 
verdict, or the form of the sentence; and, in 
law, forms no part of the judicial proceedings 
in the case, or of the record thereof, and has 
no legal relation to the judicial proceedings or 
record.’’ See opinion of the Justices, 120 
Mass. 600 (1876). Inthe Park-Lane Murder 
case, Ann. Reg. 1872, p. 209, the defendant 
was convicted of murder, but ‘‘ strongly re- 
commended to mercy on the ground that there 
was no premeditation in the act.’’ But Baron 
CHANNELL said, ‘‘it would be his duty to send 
the recommendation to mercy to the proper 
quarter, but at present all he had to do was 
to pass upon her the sentence of the law,’’ 
and she was sentenced to death in the usual 
form. A similar course was taken in The Peo- 
ple v. Lee, 17 Cal. 76 (1860). The defend- 
ant was convicted of murder in the first de- 
gree, with a recommendation to mercy. The 
court directed the verdict to be entered with- 
out the recommendation, which on appeal was 
sustained, the court saying: ‘“The recom- 
mendation was addressed solely to the court, 
and constituted no part of the verdict.’’ See 
also State v. O’Brien, 22 La. Ann. 27 (1870) ; 
State v. Bradley, 6 Id. 560 (1851). So in 
The State v. Potter, 15 Kans. 303 (1875), the 
verdict as returned was ‘‘guilty of murder in 
the second degree,’’ and with it these words, 
‘sand we recommend his punishment to be the 
least amount allowed by law.’’ The court 
declined to receive the verdict in that form, 
and handed the jury another blank, which was 
duly signed and returned by them without 
those words. This was held no error. 

, —>— 


ACTIONS for breach of promise of marriage, though 
allowed by the Code Napoleon provided special dam- 
age be proved, are rare in France. In one case, the de- 
fense was that the plaintiff had deceived the defendant 
about her age. She at first represented herself to be 
twenty-three, but afterwards owned to be twenty- 
six. Though disappointed, -he had made up his mind 
to put up with this difference; but he had found out 
by the register that she was in reality thirty-two, and 
that was a figure he could not accept. The court pro- 
nounced a verdict for the defendant. 
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PRIVILEGE OF RENEWING LEASES. 


Leases are sometimes made for a certain 
term with a privilege to the lessees to renew 
them for an additional term. Such a lease is 
only a lease for the first term, and there must. 
be a new lease to demise the premises for an- 
other term, if the lessee elects to take a re- 
newal. Hunter v. Silvers, 15 Ill. 174; Thie- 
baud v. First Nat. Bank, 42 Ind. 212. If the 
lessee desires to retain the premises, he must, 
unless prevented by some accident or mistake, 
make his election during the continuance of 
the original term. If he could make his elec- 
tion after the expiration of the term, then he 
would have a reasonable time thereafter in 
which to make his election, for when a right is 
given and no time is prescribed for its exer- 
cise, a reasonable time is allowed. Such a 
construction of the lease is not permissible, for 
it would extend the lease beyond the original 
term, while by its language it is limited to 
that term. It follows, therefore, that the 
tenant can have no right in the premises as 
against the landlord unless he makes his elec- 
tion during the original term. Renoud v. 
Daskam, 34°Conn. 512; Thiebaud v. First 
Nat. Bank, 42 Ind. 212. If the lease does 
not stipulate for any special form of a notice 
of an election to take another term, no partic- 
ular form of notice is required by law. In 
such case the intent and understanding of the 
parties, as manifested by their acts and words, 
is the controlling consideration in determining 
whether the tenant has made his election, and 
given due notice thereof to the landlord. 
Clarke v. Merrill, 51 N. H. 415. 

If the tenant merely holds over without no- 
tifying the landlord of his intention to take an- 
other term, he will not thereby obtain as 
against the landlord any right in the premises, 
and the latter then has the option whether to 
demand the premises or to treat the lessee as 
still tenant of the premises. Dolese v. Bar- 
berot, 9 La. Ann. 352; Thiebaud v. First Nat. 
Bank, 42 Ind. 212. By holding over the ten- 
ant does elect to take the premises either as a 
tenant from year to year, or from month to 
month, as the case may be, or for another term 
under the lease. Since the law creates a ten- 
ancy from year to year, only in the absence of 
an agreement, the holding is referred to the 
contract and he is deemed to elect to 
take the premises for another term. Kelso v. 
Kelly, 1 Daly, 419; Clarke v. Merrill, 51 N. 





H. 415; Kramer v. Cook, 73 Mass. 550; 
Woodcock v. Roberts, 66 Barb. 498. His con- 
tinuance in possession is equally effective as a 
notice of his intention to extend the lease, as 
a surrender of the key is of his intention to 
terminate the tenancy. Whether he has made 
an election or not is always a question of fact 
and not of law. Bradford v. Patten, 108 
Mass. 153. But if he has made it, he may, 
at the option of the landlord, be compelled to 
accept a new lease. Kelso v. Kelly, 1 Daly, 
419. 

The requirement that the lessee shall give 
notice of his election to take another term be- 
fore the expiration of the original term, is for 
the benefit of the landlord, and he may there- 
fore waive it. Bradford v. Patten, 108 Mass, 
153; Kramer v. Cook, 73 Mass. 550. An ac- 
ceptance ofthe rent after the expiration of the 
original term is a waiver of the right toa no- 
tice. The lease will therefore be presumed to 
be renewed, if the tenant holds over and the 
landlord accepts rent after the original term 
has expired. Woodcock v. Roberts, 66 Barb. 
498; Schroeder v. Gemeinder, 10 Nev. 355; 
Kramer v. Cook, 73 Mass. 550; vide Brad- 
ford v. Patten, 108 Mass. 153; Dolese v. 
Barberot, 9 La. Ann. 352; ‘Thiebaud v. First 
Nat. Bank, 42 Ind. 212. 

There is another form of a lease which dif- 
fers in some respects from that which has thus 
far been considered. For instance, a lease 
may be for a certain term with a privilege to 
the lessee, to hold fora longer term. A lease 
for one year with the privilege of three years, 
is an example of this class. The least limit of 
such a term is one year; but at the option of 
the tenant the lease may become a lease for 
three years. Such a provision for an option 
to take a longer term under the lease is not 
like a covenant for a renewal of the lease at 
the option of the lessee. A renewal contem- 
plates the execution of some further instru- 
ment by the lessor, and generally by both les- 
sor and lessee. But where the provision is 
for a longer term under the lease, the lease it- 
self is as to the additional term a lease de fu- 
turo requiring only the lapse of the preced- 
ing term and the election of the lessee to be- 
come a lease in presenti. Chretien v. Doney, 
1 N. Y. 419; Kramer v. Cook, 73 Mass. 550; 
Delashman v. Berry, 20 Mich. 292. In case 
of such a lease, it is not necessary that any 
notice of the election shall be given to the 
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landlord. Kramer v. Cook, 73 Mass. 550; 
Delashman v. Berry, 20 Mich. 292. The ac- 
tual continuance of the occupation is conclu- 
sive evidence of an election to take the prem- 
ises for the longer term. It is both a declar- 
ation and an act; the expression of a wish 
and its execution. If the tenant elects to re- 
main at all after the expiration of the first 
term, he will be held to have elected under 
and according to the terms of the lease which 
gives him no right to elect a term for any 
other period except the optional term therein 
provided. If, for instance, the optional term 
is for two more years, he will be held as a ten- 
ant for that term, and cannot claim that he 
elected to take a shorter term. Delashman v. 
Berry, 20 Mich. 292; Kramer vy. Cook, 73 
Mass. 550. O. F. B. 








PARDONS—POWER OF GOVERNOR TO AN- 
NEX CONDITIONS. 





ARTHUR v. CRAIG. 





Supreme Court of Iowa—April Term, 1878. 


Hon. JAMES H, ROTHROCK, Chief Justice. 
“ WM. i. ——? ) 
“ JAMES G. Day 
“ Josera M. BECK, t Associate Justices. 


‘* AUSTIN ADAMS, J 


1. THE EXECUTIVE May ANNEX TO A PARDON any 
condition, precedent or subsequent, provided it be not 
illegal, immoral or impossible of performance. 

2. WHERE A PARDON CONTAINED A CONDITION that 
the governor might revoke it, under certain circum- 
stances, upon such showing as might be satisfactory to 
him, and was accepted by the prisoner on such terms: 
Held, that the latter had no right to a judicial determin- 
ation of the question of forfeiture in the face of this 
condition. 


Appeal from Lee District Court. 


On the second day of December, 1872, Richard D. 
Arthur was by the judgment of the District Court of 
Fayette county sentenced to the penitentiary of 
this state for the term of 10 years, forthe crime of 
larceny from a building in the night time. On the 
4th day of January, 1876, His Excellency, Samuel J. 
Kirkwood, then governor of this state, granted to 
said Arthur a conditional pardon in these words: 
‘This pardon is granted upon the following condi 
tions, and acceptance and release under this in- 
strument shall be an acceptance of each and all of 
such conditions, viz.: First, said R. D. Arthur shall, 
during the remainder of the term of his sentence, 
refrain from the use of intoxicating liquors as a bev- 
erage. Second, he shall, during that time, use all 
proper exertion for the support of his mother and 
sister. Third, he shall not, during said term, be 
convicted of any offense against any of the crimi- 
nal laws of this state. Should said Arthur violate 





either of these conditions, he shall be liable to 
summary arrest upon the warrant of the governor 
of the State for the time being, whose judgment 
shall be conclusive as to the sufficiency of the 
proof of the violation of the first and second con- 
ditions, and to be confined in the penitentiary of 
the state for the remainder of the term of his sen- 
tence, and this instrument to be summarily re- 
voked.”’ Said pardon was thus endorsed: ‘I ac- 
cept the within pardon with all its conditions. 
Signed, R. D. Arthur.’’ And upon the face of said 
instrument the following appears: ‘*I subscribe 
to the above.”’ 

On the 26th day of March, 1877, His Excellency, 
J. G. Newbold, then governor of this state, issued 
his warrant setting forth said conditional pardon, 
and reciting the violation thereof as follows: 
*“ And whereas said Arthur has, as I have been 
informed and am convinced, violated the first of 
the conditions of the pardon aforesaid by drink- 
ing intoxicating liquors repeatedly, so much so as 
to become intoxicated, and moreover has been 
guilty of criminal practices, which, while not of 
themselves constituting a violation of said condi- 
tion, are yet of such a nature as to aggravate his 
offense in violation of said first condition.’’ Said 
warrant proceeds as follows: ‘‘ Now, therefore, 
by virtue of the authority vested in me by law, 
and by reason of the reservation in said con- 
dititional pardon, and of the violation thereof, I, 
J. G. Newbold, Governor of the State of Iowa, do 
hereby revoke said conditional pardon, and do re- 
mand said Richard D. Arthur to the penitentiary 
of the state, there to be confined for the remainder 
of the term for which he was originally commit- 
ted to said penitentiary, and I do hereby require 
all peace officers within the state to whom this 
may be shown to aid and assist in arresting and 
returning said Arthur to said penitentiary.” In 
pursuance of said warrant the said Arthur was ar- 
rested and returned to the penitentiary. 

He thereupon instituted this proceeding in hab- 
eas corpus, setting torth the foregoing facts and 
claiming that his imprisonment was illegal on the 
grounds: 

lst. Because the governor has no power to limit 
a pardon and make it dependent upon conditions, 
and that the pardon is absolute and the condi- 
tions void. , 

2nd. If the governor has power to pardon con- 
ditionally, judicial authority must be invoked and 
determination had upon the question as to whether 
or not he has forfeited his liberty by the violation 
of the conditions of his pardon. The governor 
having no judicial power in this respect cannot is- 
sue a warrant of arrest on a mittimus to imprison, 
such authority belonging exclusively to the courts. 

There was a demurrer to the petition upon the 
ground that the prisoner was pardoned condition- 
ally, and by the terms of the grant he was to be 
re-incarcerated in case of violation, and whenever 
the executive should so determine, and defend- 
ant is justified in holding petitioner by the war- 
rant, a copy of which is set out in the petition. 
The demurrer was overruled and the petitioner 
was discharged. Defendant appeals. 
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T. F. McJunkin, Attorney General, and D. N. 
Sprague, District Attorney 1st Judicial District, 
for appellant; F. H. Semple and T. H. Craig, for 
appellee. 

RotTHROCK, C. J., delivered the opinion of the 
court: 

The first question presented is: Has the Gover- 
nor of the state power to grant a conditional par- 
don? The constitution, sec. 16, art 4 provides: 
‘* The governor shall have power to grant re- 
prieves, commutations’ and pardons after convic- 
tion for all offenses except treason and cases of 
impeachment, subject to such regulations as may 
be provided by law.’’ The only restrictions upon 
the pardoning power imposed by law relate to 
pardons for murder in the first degree. Code § 
4712. Asto all other crimes the power to pardon 
is given by the constitution unrestricted by any 
statute. 

In vol. 4, p. 407, of Blackstone’s Commentaries, 
it is said: *‘A pardon may also be conditional, that 
is, the King may extend his merey upon terms 
which he pleases, and may annex to his bounty a 
condition either subsequent or precedent, on the 
performance whereof the validity of the pardon will 
depend; and this is by the common law.”’ This 
rule has been followed by adjudications in Eng- 
land and has been so generally adopted by the 
courts of this country, under constitutions provid- 
ing an unrestricted pardoning power, that the law 
must now be regarded as settled, that the execu- 
tive may annex to a pardon any condition prece- 
dent or subsequent provided it be not illegal, im- 
moral or impossible to be performed. . People v. 
Potter, 1 Parker, 47; 1 Bishop on Crim. Law. §§ 
711,712; U. S. v. Wilson, 7 Pet. 150; Ex parte 
Wells, 18 How. 307; Flavell’s case, 8 Watts & Serg. 
197; State v. Smith, 1 Bailey (S. C.) 283. 

The remaining question in the case is as to the 
effect to be given toa conditional pardon. In 
State v. Smith, supra, it is said: ‘A pardon ex 
vi termini pre-supposes a wrong done or an offense 
committed, and forgiveness of the party injured; 
and as the act of pardoning must necessarily be 
voluntary, the injured party must have the power 
of prescribing the atonement to be made; and it 
necessarily follows that the offender has the right 
to accept or not to accept the terms proposed. He 
may prefer to make the reparation demanded by 
law for the wrong done or the offense committed, 
or the atonement substituted, at his election.” 

The petitioner in this case was serving a sentence 
imposed by the law for a crime committed. He 
had no legal right to demand a release from im- 
prisonment. The pardon offered to him was an 
act of grace or tavor upon the part of the state by 
its executive. He was free to accept the pardon 
with its conditions, or to reject it and serve out his 
sentence. He chose the former; accepted the 
pardon, and stipulated that for a violation of the 
conditions the instrument might be summarily re- 
voked by the governor and he should be remand- 
ed to the penitentiary for the remainder of tie 
term of his sentence. 

The conditions imposed are not illegal, immoral 
or impossible to be performed, and to enforce them 








deprives the prisoner of no legal right. It may 
further, with propriety, be said thatif the gov- 
ernor issued his warrant for the arrest and im- 
prisonment of the petitioner upon an insufficient 
showing that he had violated the condition of the 
pardon, and he should be required to serve out the 
remainder of his term, he will only perform that 
which the law, by his sentence, solemnly adjudged 
to be just. 

The court below overruled the demurrer upon 
the ground that the governor could not without 
notice to the petitioner and without a hearing de- 
termine the condition broken, and upon his war- 
rant imprison in the penitentiary, and that he 
could not exercise the judicial functions necessary 
to determine the question, because the constitution 
gives this power to the courts alone, 

Certain adjudicated cases were relied upon as 
holding that a violation of a conditional pardon 
‘should be judicially determined, and the execu- 
tion of the sentence enforced by the court pro- 
nouncing it, or some other court of competent 
jurisdiction.”” People v. Potter, 1 Parker, 47; 9 
Ind. 20; Com. v. Fowler, 4 Call. (Va.) 35. With- 
out entering into a discussion of the questions 
which are determined in these cases, it is sufficient 
to say that the instrument in the case at bar is un- 
like any to which our attention has been called. 
It expressly provides that the governor may, by 
his warrant, revoke it upon such showing of a vio- 
lation of the condition as he may deem sufficient. 
Upon its revocation the legal status of the peti- 
tioner must be regarded the same as it was before 
the pardon was granted. It must be remembered 
that the pardon was an act of grace. The peti- 
tioner had no right to demand it. It was founded . 
on no right which he could enforce in any court. 
What he accepted was in the nature of a favor or 
gift. It was not such a contract as entitled him 
to have a judicial determination of forfeiture in 
the face of his stipulation that the governor might 
revoke it upon such showing as might be satisfac- 
tory to him. 

We think the demurrer should have been sus- 
tained, and that the petitioner should have been 
remanded to the penitentiary. 

REVERSED. 
ee 


NEGLIGENCE—STREET RAILROADS. 


MEYER v. LINDELL RAILWAY CO. 


St. Louis Court of Appeals, March Term, 1878. 





[Filed May 14, 1878. ] 


Hon. EDWARD LEwISs, Presiding Justice. 


* ROBERT BAKEWELL, } alienate tt 
“ CHas. HAYDEN, f Associate Justices, 


1, STREET RAILROADS — CONTRIBUTORY NEGLI- 
GENCE.—In an action for dumages against a street 
railroad company for running over a person on a street, 
where it appears that plaintiff was guilty of negligence 
directly contributing to the accident, he must show 
that the accident might have bee avoided by defend- 
ant by the use of merely ordinary care. 





426 





THE CENTRAL LAW JOURNAL. 








2. DUTIES OF DRIVER OF CAR AND PEDESTRIANS. 
—A driver is not bound to regulate his speed at such a 
rate as may be necessary to avoid harm to persons 
crossing the road in an unreasonable and improper 
manner. Itis as much the duty of persons crossing 
the street to look out for vehicles as itis the duty of 
the driver to look out for those crossing the road. 

3. WHERE THERE HAS BEEN MUTUAL NEGLI- 
GENCE, and the negligence of each party was the prox- 
imate cause of the injury, there can be no recovery. 


BAKEWELL, J., delivered the opinion of the 
court: 


This is an action for damages for injuries to 
plaintiff, caused by the negligence of the driver 
of one of the street cars of the defendant, which 
was a common carrier for hire, having railroad 
tracks and a line of street cars in the city of St. 
Louis. There was a verdict and judgment for 
plaintiff, from which defendant appeals. 

The accident happened about half-past five 
o*clock on the afternoon of 9th November. It was 
getting dusk, but the lamps in the street were not 
yet lit, and one could see plainly a considerable 
distance. Plaintiff was lame, the left leg being 
shorter than the other, in consequence of a scrof- 
ulous affection of the hip joint, with which he had 
been attacked when a boy. He walked with a 
stick, was about 55 years, old, and his general 
health had been good, with the exception men- 
tioned, up to the time of the accident. 

His testimony, as to the circumstances under 
which he was hurt, is that he resided on Chouteau 
Avenue, on which street defendent had two parallel 
tracks, his house being on the north side, about 
55 feet west of the crossing on Jefferson Avenue. 
He got on defendant’s car to go east on the south- 
ern branch, and, when the car arrived at a point 
opposite his house, he pulled the bell, the car 
was stopped at once and he got out; and, without 
looking right or left, proceeded at once directly 
north, across the northern parallel track, to his 
house. The car was of the kind called ‘ bob 
tails,’’ having its entrance in the rear, and drawn 
by a single mule. A car of defendant’s line was, 
at the same time, coming west on the northern 
track; plaintiff did not perceive this car until it 
was almost upon him, because it was so close to 
him. He then threw up his hand.in which he 
held a stick, and shouted ‘* stop.’’ The mule turn- 
ed sharp to the south side, and the edge of the 
ear struck the piaintiff and threw him down, in- 
juring him very severely. He was confined to bed 
for two months, during two weeks of which time he 
could not be moved, and suffered excruciating pain. 
He used crutches for six months, and spent for 
medical attendance about $150. 

The plaintiff swears the car was about twenty steps 
off when he first saw it; that he can not say whether 
or not it was nearly at a stand-still when he was 
struck; that he did not see what the driver was do- 
ing, and does not know whether the car was drawn 
by a horse or a mule; that the car was coming at a 
gallop—at full speed—and was stopped ata distance 
of about ten feet from the point of the accident. 
He was in the middle of the track when he saw 
the car and tried to jump to escape, but could not 








get out of the way, and was struck while jumping. 
The driver knew plaintiff, and, immediately afte: 
the accident, said that he had not see him. 

Five other witnesses, who saw the occurrence, 
were examined. Hupp, examined for the plain- 
tiff, says that the car, coming west, was about 
ninety or one hundred and twenty feet off when he 
first saw it; that it went fast, under a gallop, as 
near as he could see; that it did not slack up on 
approaching plaintiff, but went full gallop; that it 
went the length of the car after the collision. John 
Nagle and Dan Meyer testify that the car, coming 
west, was going full gallop—full speed—and that 
they did not see the driver do any thing with the 
brake. Dan Meyer says the car was stopped in 
twenty feet. 

The driver of the car from which plaintiff de- 
scended was examined for defendant, but he saw 
nothing of the accident. 

A Mrs. Belden, who was in the car going west, 
says it was not going particularly fast at the time, 
and that the car went about its own length beyond 
the place of the accident, and *was stopped there 
by the brake. 

Jeffries was on the front platform of the car 
going west, for the purpose of taking the place of 
the driver when they reached the turn-table, a few 
blocks off. He says that the driver and himself saw 
plaintiff when the distance of the length of the 
court room from him, and saw him on the track 
when a car-length off; that the driver pulled the 
lines and put on the brake, and stopped as quick 
as he could; that the car was going at a slow trot 
when it reached the Jefferson Avenue crossing; 
that it slacked up at that crossing in accordance 
with the directions to drivers to go slow at every 
crossing, and the mule was just getting into its 
trot again when the other car was about 30 or 40 
feet off; that he saw plaintiff when 30 feet off; 
that the car could be stopped in fifteen feet, and 
might have been stopped before striking plain- 
tiff, and that the driver did check up, and the wit- 
ness expected plaintiff would get off the track, as 
he had only two steps to take to do so. 

This witness says that plaintiff was not struck at 
all; that he fell two and one-half feet north of the 
track, and was off the track when he held up his 
cane and dropped over. 

Four lengthy instructions were given at the in- 


-stance of the plaintiff, and no less than thirteen at 


the instance of the defendant. To the law of neg- 
ligence and contributory negligence, as laid down 
in the treatise on the subject thus compiled, the 
defendant does not object. 

It is complained that the court erred in refusing 
an instruction in the nature of a demurrer to the 
evidence at the close of plaintiff ’s case, as there 
was no evidence introduced by plaintiff tending to 
show that the driver of defendant saw plaintiff 
or could have stopped the car if he had seen him. 
The record does not show that such an instruction 
was asked at the close of the plaintiff’s case. But this 
is wholly immaterial. The question is not whether 
such an instruction would have been proper at the 
close of plaintiff's case, but whether at the conclu- 
sion of the whole case, the court should have taken 
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the case from the jury, and declared as a matter | ing the record for evidence of want of ordinary 


of law, that, on the whole evidence, plaintiff was 
not entitled to recover. 

If there was a total want of evidence of any 
carelessness of defendant directly contributing to 
the injury, or if there was clear and uncontradict- 
ed evidence of negligence on the part of plaintiff 
directly causing the injury to himself, the jury 
cannot find for plaintiff, and it is the duty of the 
trial court to say so. 

The rule in these cases is that if there has been 
mutual negligence, and the negligence of each 
party was the proximate cause of the injury, no 
action can be maintained. But, though there be 
negligence on the part of the plaintiff, yet, if, 
at the time of the injury, it might have been 
avoided by defendant in the exercise of reasonable 
care and prudence, an action will lie. It was cer- 
tainly extreme negligence for a lame man, or for 
any man, to get off a street car on the side next to 
the parallel track, without looking to see whether 
another car was approaching. ‘That negligence, 
of course, would excuse no one in running him 
down; but it does throw on plaintiff the burthen 
of showing as a condition precedent to recovery, 
that defendant, not by extreme vigilance, but by 
the use of mere ordinary care, might have avoided 
the accident, and that ordinary care was not em- 
ployed. At the close of plaintiff's case, there was 
no evidence that defendant’s driver saw plaintiff 
at all. It is not tothe purpose that he might have 
seen him had he looked straight ahead. The 
driver of any car may have his attention momen- 
tarily diverted from the track immediately before 
him without failing in the strictest care. It is true 
that plaintiff's witnesses say that the mule was 
going ‘at full speed.” at a gallop, and at a ‘full 
gallop.”’ The mere fact that a mule ina‘ bob- 
tail ’’ car is permitted to gallop, is no evidence of 
want of ordinary care on the part of the driver; 
and at the close of plaintiff’s case the cause might 
properly have been withdrawn from the jury, be- 
cause, giving the utmost weight to all testimony 
as to every circumstance making in favor of plain- 
tiff, he had entirely failed to prove that the acci- 
dent which had been rendered possible by his own 
negligence, had been directly caused by the reck- 
lessness or want of ordinary care of defendant. 

The testimony introduced by defendant showed 
that the driver saw plaintiff before he fell; that he 
was probably fifty feet off when first seen, and was 
seen on the track when a car length off, and that 
the car could be stopped in fifteen feet ; that plain- 
tiff had only two steps to take to clear the track, 
and that it was supposed that he would do so, and 
the speed of the car was slackened in consequence. 
It is plain, therefore, that by the use of the utmost 
diligence on the part of defendant, the accident 
might probably have been avoided. To this ut- 
most diligence, the defendant was not, under the 
circumstances, bound ;and,in the whole testimony, 
we can see no evidence of recklessness or 
want. of ordinary care on the part of the driver of 
the defendants. It is not at all a question of the 
weight of the evidence. We are not balancing con- 
tradictory statements at all; but, carefully search- 
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care on the part of defendant, in order ‘that. we 
may uphold this verdict, we are unable to find any 
want of ordinary care directly contributing to, or 
causing the injury, and, under these circumstances, 
we feel it to be our duty to reverse the case. 

It is not to be disputed that there was evidence 
of some want of care on the part of the defendant. 
To go fast past the crossing, contrary to general 
instructions in that regard from the company, was 
a careless act on the part of the driver; but it 
was not the cause of theinjury. The Jeffer- 
son avenue crossing was about sixty feet from 
the point of collision, and had plaintiff been on the 
track when that crossing was reached, the driver, 
even if his mule was ata gallop, might well sup- 
pose, without any reckless disregard of plaintiff's 
safety, that he would be off the track before he 
was reached. Three short steps will take a man en- 
tirely across the track, which is only tive feet be- 
tween the rails. And a driver is not bound in the 
exercise of merely ordinary care, to check his horse 
because a man sixty feet off is seen on the track 
directly in front of him, nor is he bound to foresee 
the possibility that a man walking tuward the 
track will attempt to cross it immediately in front 
of an approaching car driven at a gallop. 2 driver 
is not bound to regulate his speed at such a rate as 
may be necessary to avoid harm to persons cross- 
ing the road in an unreasonable and improper man- 
Itis is as much the duty of persons crossing 
a street on foot to look out for vehicles as it is the 
duty of the driver to look out for those crossing 
the street. There must, insuch a case, be positive 
evidence of well defined negligence on the part of 
the driver; some evidence of some negligence will 
not do. 

The case at bar is in many respects like that of 
Cotton v. Wood. decided in England in 1861. 8 C. 
B. 568; 7 Jur. N.S. 168. In that case an omnibus 
was being driven at five or six miles an hour along 
a crowded thoroughfare in London, on a stormy, 
snowy night in November, at about ten o'clock. 
A woman and child set out slowly to cross the 
road, and were run over by the omnibus. There 
was as much time for them to get out.of the way 
as there was for the driver to pull up; and had 
they stepped forward with alacrity they would 
have escaped; but they hesitated and stepped 
backward and were run over. The driver might 
have seen them, because a passenger saw them; 
but the driver happened at the moment to be look- 
ing back. The judge at nisi prius was of opinion 
that there was no evidence to go to a jury, but 
took a verdict to avoid a new trial, and a rule havy- 
ing been obtained to show cause why a non-suit 
should not be entered, was made absolute after an 
argument in the Common Pleas. The court says 
that it might as well be said that the persons in- 
jured negligently ran against the omnibus, as that 
the omnibus horses negligently ran against them. 
William v. Richards, 3 Car. & K. 8; Cornman v. 
East Co. R. R., 5 Jur. N.S. 657. 

We do not render a judgment for defendant but 
reverse the cause, because the evidence, as pre- 
sented by the record, is in some points, and 
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especially as to the speed at which the 
car was moving, not so definite as perhaps it 
might be made on a new trial. Whilst plaintiffs 
witnesses speak of ‘: full speed ’’ and ot the mule 
galloping, they do not say or intimate that the car 
was going at a speed unusual or which we can see 
to be improper in street cars, or make any esti- 
mate whatever of its speed. It does not appear 
why the driver of the car was not examined on 
either side. 

With the concurrence of all the judges, the judg- 
ment is reversed and the cause remanded. 
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MUNICIPAL CORPORATION — CONTRIBU- 
TORY NEGLIGENCE. 


PRIDEAUX v. THE CITY OF MINERAL POINT. 


Supreme Court of Wisconsin, January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
‘6 ORSAMUS COLF, 
« Wo. P. Lyon, t 
© DAVID TAYLOR. i 
* HARLOw S. ORTON, } 


Associate Justices. 


1. DEFECTIVE HIGHWAY — EvIDENCE—NOTICE TO 
Ciry.—In an action for injuries from a defective high- 
way, express notice to the authorities of the defect is 
admissible in evidence. But evidence that the author- 
ities, upon actual view, were satisfied with the condi- 
tion of the highway, is inadmissible. 

2. A TRAVELED H1iGHWaAyY must be reasonably safe 
for travel over its whole surface. 

8. CONTRIBUTORY NEGLIGENCE OF DRIVER. — 
The negligence of the driver of a private carriage will 
preventa recovery by an injured passenger, the driver 
being considered as only the agent of the passenger. 


Appeal from judgment for $2,500 and costs in 
favor of the plaintiff. The complaint alleges in 
substance that, in the summer of 1875, the defend- 
ant city, by direction of the street commissioners, 
wrongfully placed large quantities of dirt and rock 
in one of the public streets, which formed an em- 
bankment in the center of the street about twenty 
feet wide and two hundred feet long, one side of 
which was six feet above the surface of the street 
and the other four, both being precipitous and 
sloping at an angle of forty-five degrees, over 
which embankment it was necessary to drive all 
carriages, and that it was exceedingly dangerous 
to do so, especially in the night time; that, in 
August, 1875, in the night time, by reason of the 
negligence of the city, a carriage containing the 
plaintiff and several others was overturned, and 
the plaintiff severely injured, her leg broken, etc. 
The answer alleges that the accident was caused 
by the negligence of the plaintiff and of the per- 
son who was driving at the time of the accident. 

The other facts and the issues raised on the ad- 
mission of evidence and the instructions of the 
court will sufficiently appear from the opinion. 

- Strong & McArthur, for plaintiff and respondent; 
Lanyon & Spensley and J. T. Mills, for defendant 
and appellant. 





RyAn, C. J., delivered the opinion of the court. 

1. There is no error in the omission or exclu- 
sion of evidence to disturb the judgment. 

Notice of the insufficiency of the highway, or 
reasonable opportunity of knowing it, was neces- 
sary to charge the appellant. Express notice to the 
authorities of the city was plainly proper. Harper 
v. Milwaukee, 30 Wis. 365. And the evidence of- 
fered that the authorities of the city, upon actual 
view, were satisfied with the condition of the high- 
way, was clearly inadmissible to excuse the appel- 
lant. Section 1, Ch. 5 of Charter; Ch. 237 of 1873, 
does not, if it could, make the judgment of the 
common council conclusive of the sufliciency of 
the street. 

The evidence offered that the appellant had ex- 
pended all the means at its disposal in repairing 
its streets, had no tendency to excuse it. Every 
municipality is bound, at its peril, to keep its high- 
way in sufticient repair, or to take precautionary 
means to protect the public against danger of in- 
sufficient highways. Leonard v. Milford, 21 Wis. 
485; Ward v. Jefferson, 24 Wis. 342; Burns v. El- 
ba, 32 Wis. 605; Green v. Bridgecreek, 38 Wis. 
449. 

The res geste of this accident did not go with 
the team to the livery stable, but remained in the 
locus in quo with the injured woman. And the de- 
clarations of the driver to the livery man were a 
subsequent narrative of the res geste, not admissi- 
ble in chief as offered, though admissible, upon 
proper foundation, to contradict the driver. Sor- 
enson v. Dundas, 42 Wis. 642. 

Il. The charge of the learned judge, who pre- 
sided at the trial in the court below, was severely 
criticised by the learned counsel of the appellant. 
And it must be confessed that some parts of it are 
unaccountably confused and inaccurate. 

So far as it relates to the negligence of the ap- 
pellant, it is unnecessary to review it. It may be 
doubted whether any inaccuracy of the charge on 
that point would warrant the reversal of the judg- 
ment. For there is no controversy or doubt as to 
the condition of the highway. It was such that 
the court would have been warranted in holding it 
unsafe as matter of law. There was a depression 
in one of the traveled streets of the city. The au- 
thorities raised one-half in width of the street 
over the depression by embankment some six feet 
high in the middle and gradually lessening towards 
each end. The side of the embankment next to 
the other half of the street, left on its natural level, 
was precipitcus and rough, without railing or bar- 
rier to protect travelers from being precipitated 
over it. It is claimed that each half of the street 
was sufficient for travel, and that because each side 
was safe by itself, the whole street was safe. This is 
a great and mischievous error. A traveled high- 
way must be reasonably safe for travel over its 
whole surface. Cremer v. Portland, 36 Wis. 92. A 
road cut in two by a precipice is almost equally 
unsafe in fact, is equally insufficient in law, 
whether the precipice be across or along the high- 
way. Although towns are not generally bound to 
keep the full width of the highways fit for travel, 
but only a sufficient width, yet a country road 
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passing along an embankment of the width of that 
in this case, with a side or sides as precipitous and 
as unprotected, would under all ordinary circum- 
stances be held dangerous. Houfe v. Fulton, 29 
Wis. 296; s. c., 34 Wis. 608; Jackson v. Belle- 
view, 30 Wis. 250; Kelly v. Fond Du Lac, 31 Wis. 
179; s. C.,36 Wis. 307; Burns v. Elba, supra; 
Hawes v. Fox Lake, 33 Wis. 438. A fortiori, a 
traveled street in an incorporated city. Wheeler 
v. Westport, 30 Wis. 392. In this case the rule 
applies with peculiar force; for the dangerous 
character of the street did not come by nature or 
by accident, but by the willful act of the city au- 
thorities. Milkaukee v. Davis, 6 Wis. 377; Har- 
per v. Milwaukee, supra. 

But as they bear upon the question of contribu- 
tory negligence, the inaccuracies of the charge are 
important. The learned judge did not correctly 
state the rule of proof of contributory negligence, 
in actions for negligence, settled in Hoyt v. Hud- 
son, 41 Wis. 105. It does not put the onus probandi 
in all cases upon the defendant, as the learned 
judge appears to have stated. The rule intended 
in that case is that, a plaintiff, giving evidence of 
the negligence of the defendant, and the resulting 
injury to himself, without showing any contribu- 
tory negligence, is bound to go no further; he is 
not required to negative his own negligence. If, 
however, the plaintiff, in proving the injury, shows 
contributory negligence sufficient to defeat the ac- 
tion, he disproves his own case of injury by the 
negligence of the defendant alone. If the plain- 
tiff’s evidence leave no doubt of the fact, his con- 
tributory negligence is taken as matter of law to 
warrant a nonsuit. If the plaintiff’s evidence 
leave the fact in doubt, the evidence of contribu- 
tory negligence on both sides should go to the 
jury. This was, perhaps, not as closely stated as 
it might have been, and has been criticised. Prop- 
erly understood, the rule in Hoyt v. Hudson, 
makes no confusion between the burden of proof 
and the weight of evidence; is sounder in princi- 
ple and easier in practice than the rule in Massa- 
chusetts, which, with great deference for that court, 
this court there declined to adopt. The true ground 
of reversal in Hoyt v. Hudson was that the charge 
of the court submitted the question of contributory 
negligence to the jury when there was no evidence 
of contributory negligence on either side; giving 
the jury to believe that the plaintiff was bound af- 
firmatively to disprove it. 

The learned judge instructed the jury that if the 
driver of the carriage was so grossly negligent or 
careless as to contribute to the injury the respond- 
ent could not recover. ‘Travelers are always held 
to the exercise of ordinary care. Slight want of 
ordinary care will defeat an action for injury 
caused by a defect in a highway. This was, pre- 
haps, what the charge intended. The learned 
judge told the jury elsewhere that the driver was 
held to ordinary prudence; but said, in the same 
connection, that if this person was driving as one 
ordinarily drives, not thinking of danger, and thus 
met the accident, he was guilty of no negligence. 
All this, taken together, is not very clear. Ordi- 
nary care, in such a case, is care against danger. 





It is carelessness, not care, which, in such a case, 
has no thought of danger. Driving inthe dark 
without thinking of danger, as one ‘whistling for 
want of thought,’’ is surely not ordinary care. The 
fair inference, perhaps, from the somewhat loose 
dicta of the charge, the inference which the jury 
probably drew, is that want of ordinary care, to 
defeat the action, must be gross; dealing with 
gross negligence as gross want of ordinary care. 
The degree of contributory negligence which will 
defeat an action has been repeatedly settled by 
this court, and may be given to juries without dif- 
ficulty in plain and unambiguous terms. Dreher 
v. Fitchburg, 22 Wis. 675; Ward v. Railway Co., 
29 Wis. 144; Wheeler v. Westport, supra; Ham- 
mond v. Muckwa, 40 Wis. 35; Griffin v. Willow, 
presently decided. 

The charge is still more unhappy in giving the 
measure of proof to establish contributory negli- 
gence on the part of the driver. The iearned judge 
tells the jury in effect that contributory negligence 
must be proved conclusively to their minds. Conclu- 
sive presumptions relate rather to matters of law 
than matters of fact. When a judgment determines 
a fact, the fact is conclusively established between 
the parties. But it is conclusive by force of the 
judgment, not by force of the evidence on which 
the judgment proceeds. Evidence can not well 
establish litigated questions of mere fact conclu- 
sively. Juries are never held to find mere matters 
of fact on conclusive evidence. In civil causes pre- 
ponderance of evidence is sufficient. In criminal 
prosecutions guilt is to be proved, not conclusively 
but only beyond reasonable doubt. 

There is nothing elsewhere in the charge to ob- 
viate or qualify this error. ‘Taken with the rule 
of burden of proof, as the jury must have under- 
stood it, the charge is that the evidence given by 
appellant must conclusively satisfy the jury of 
contributory negligence to defeat the action. It 
may be, as was urged, that the verdict would not 
have been different, had the rule of contributory 
negligence, and of the evidence sufficient to es- 
tablish it, been correctly given to the jury. This 
court can not usurp the functions of the jury to say 
so. There was some evidence—it would be im- 
proper to say of what weight—tending towards 
contributory negligence. And the verdict can not 
be sustained under the charge, if the respondents 
are answerable for the negligence of the driver. 

IIL. The case appears to have been tried in the 
court. below upon the theory that the right of the 
responden's to recover would be defeated by con- 
tributory negligence of the driver, without personal 
negligence of the female respondent; as seems to 
have been taken for granted by this court in 
Houfe vy. Fulton, supra. But the learned counsel 
for the respondents takes the position here that his 
clients are entitled to recover, notwithstanding 
negligence of the driver; no evidence in the case 
tending to attribute personal negligence to the in- 
jured woman herself. And there is some authority 
for his position. 

When injury is caused by the concurring negli- 
gence of two common. carriers, it has for many 
years been a question whether the negligence of 
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the carrier by which a passenger is carried can be 
imputed to him as contributory negligence in an 
action against the other carrier. There appears to 
be no uniform rule of decision. In England it 
seems to have been held that the negligence of his 
own carrier will defeat the action of a passenger 
against the other carrier. Bridge v. G. J. Railway 
Co.,3 M. & W. 244; Thorogood v. Bryan, §C. B. 
115; Pattlin v. Hill, id. 123. In New York the rule 
appears to be that the injured passenger may re- 
cover in such a case against either or both of the 
carriers. Chapman v. N.H. Railroad Co., 19 N. Y. 
341; Colegrove v, N. Y. & N. H. Railroad Co., 20 
N. Y. 492. So it has been held in New Jersey that 
negligence of a carrier can not be imputed toa 
passenger carried by it to defeat his recovery 
against the other carrier. Bennett v. N. J. Rail- 
road Co., 36 N. J. 225. Pennsylvania seems in- 
clined to lean somewhat towards the English rule. 
Lockhart v. Litchtenthaler, 46 Penn. St. 151. In 
this case Thompson, J., cites a Michigan case 
which we have not been able to find [incorrectly 
quoted: should have been D. L. & N. Turnpike 
Co. v. Stewart, 2 Met. (Ky.) 119,] apparently fa- 
voring the New York rule, and intimates that the 
doctrine of Smith v. Smith, 2 Pick. 621; C.C. & C. 
Railroad Co. v. Terry, 8 Ohio St. 570; and Puter- 
baugh v. Reason, 9 Ohio St. 484, are in accord 
with the rule of the English Common Pleas, 
which we confess we are not quite able to perceive. 

Aside from questions of public policy affecting 
the duty and liability of common carriers, which 
enter into some of these cases, the question ap- 
pears to be how far common carriers can be con- 
sidered as agents of passengers carried by them. 
We think that there is no case in this court bear- 
ing on this question, and it is unnecessary here to 
indicate an opinion upon it. It is proper to say, 
however, that, in the present state of society, it is 
a substantial necessity for all or most travelers to 
avail themselves of public conveyances; and that 
there might be great difficulty in applying to them 
the rule of personal trust and agency applicable to 
private conveyances. 

In the latter case, where the agency of a person 
in control of a private conveyance is express, there 
is no difficulty in the rule. The contributory neg- 
ligence of the servant will defeat the master’s ac- 
tion for negligence against a third person. And 
it seems that there ought to be as little difficulty 
in the rule where the agency is implied only. One 
voluntarily in a private .conveyance voluntarily 
trusts his personal safety in the conveyance to the 
person in control of it. Voluntary entrance into 
a@ private conveyance adopts the conveyance for 
the time being as one’s own, and assumes the risk 
of the skill and care of the person guiding it. Pro 
hac vice, the master of a private yacht or the driver 
of a private carriage is accepted as agent by every 
person voluntarily committing himself to it. 
When paterfamilias drives his wife and child in 
his own vehicle he is surely their agent in driving 
them to charge them with his negligence. It is 
difficult to perceive on what principle he is less the 
agent of one who accepts his or their invitation to 
ride with them. There is a personal trust in such 





cases which implies an agency. So several per- 
sons voluntarily associating themselves to travel 
together in one conveyance, not only put a personal 
trust in the skill and care of that one of them 
whom they trust with the direction and control of 
the conveyance, but appear to put a personal 
trust each in the discretion of each against negli- 
gence affecting the common safety. One enters a 
public conveyance, insomesort, of moral necessity. 
One generaly enters a private conveyance of free 
choice; voluntarily trusting to its sufficiency and 
safety. It appears absurd to hold that one volun- 
tarily choosing to ride in a private conveyance, 
trusts to the sufficiency of the highway, to the care 
and skill exercised in all other vehicles upon it; 
to the care and skill governing trains at railroad 
crossings; to the care and skill of every thing ex- 
cept that which is most immediately important to 
himself; and trusts nothing to the sufficiency of 
the very vehicle in which he voluntarily travels, 
nothing to the care and skill of the person in 
charge of it. His voluntary entrance is an act 
of faithin the driver; by implication of law he ac- 
cepts the driver as his agent to drive him. In the 
absence of express adjudication, the general rules 
of implied agency appear to sanction this view. 
Beck v. E.R. Ferry Co., 6 Roberts, 82, turned upon 
the liability of a steam vessel for the death of one 
of a party in a small boat, apparently a pleasure 
boat. Contributory negligence of the party in the 
boat was a question in the case. And it is said, 
‘¢The deceased was undoubtedly chargeable with 
any neglect of his comrades, as well as his own, to 
do every act to avoid danger and insure safety, at 
least unless he did all he could to repair the defi- 
ciency. None of them stood in the light of either 
employer or employed to the other. It was a joint 
expedition, in which each was liable for the acts 
and omissions of the other, unless he took some 
separate steps to repair or prevent the result of the 
negligence of the other.’? This case is not ex- 
pressly overruled, but seems rather to be approved 
in Robinson v. N. Y. C. R. R. Co., 66 N. Y. 11. 
But the two cases appear none the less to conflict 
in principle. Kobinson v. R. R. Co., turned upon 
liability for injury by a railroad train, to a female, 
voluntarily riding with a male friend on his invi- 
tation. The court. holds that the action was not 
defeated by the man’s contributory negligence. 
The court remarks that the man and woman were 
not engaged in a joint enterprise, in the sense of 
mutual responsibility for each others acts, as in 
Beck v. Ferry Co. It is difficult to comprehend 
the distinction. The court says that it was the 
case of a gratuitous ride, by a female, upon the in- 
vitation of the owner of a horse and carriage. 
Doubtless; but there was the same mutual agree- 
ment of the two to travel together, as of the sev- 
eral to sail together, in Beck v. Ferry Co. These 
were, in contemplation of law, as much in the 
same boat as those. A woman may and should 
refuse to ride with a man, if she dislike or distrust 
the man, or his horse, or his carriage. But if she 
voluntarily accepts his invitation to ride, the man 
may, indeed, become liable to her for gross negli- 
gence; but as to third persons, the man is her agent 
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to drive her; she takes man and horse and carriage 
for the jaunt, for better, for worse. 

Speaking of the position of counsel, that the 
woman voluntarily entrusted her safety to the 
man’s care and prudence, and exposed herself to 
risk from his negligence or wantvof skill, the court 
says: “If this argument is sound, why should 
it not apply in all cases, to public conveyances as 
well as private? The acceptance of an invitation 
to ride creates no more responsibility for the acts 
of the driver than the riding in a stage coach, or 
even a train of cars.’? The same court, in another 
ease, truly declares that traveling by public lines 
of carriage has become a practical necessity. And 
this question appears to be briefly but sufficiently 
answered by itself in Chapman v. N. H. R. R. Co., 
supra. Speaking of the plaintiff in that case it was 
said: ‘* He was a passenger on the Harlem cars 
* * * bound to submit to the regulations of the 
company and the direction of their officers. * * * 
He had no control, no management, even no ad- 
visory powers, over the train on which he was rid- 
ing. Even as to election, he had only the choice 
of going by that railroad or by none.’ Indeed, it 
seems little less than idle to compare the relation 
of a woman voluntarily riding for her pleasure 
with her lover, friend or relative in his carriage, 
with the relation of a passenger to the carrier on 
whose cars or vessel he is practically obliged to 
travel. 

To the same effect are Knapp v. Dagg. 18 How. 
Pr. 165, and Metcalf v. Baker, 11 Abbott, N. S. 
431, also cited by respondent’s counsel, on which 
particular comment is unnecessary. These are all 
the cases cited by counsel. ‘The question was sug- 
gested rather than argued on one side, and not 
mentioned on the other. We have had brief op- 
portunity to search for adjudications on the sub- 
ject; another instance of the dependence of the 
court on the bar. We have but one other case, a 
very elaborate oné, though this point is decided 
rather than discussed, as in Houfe v. Fulton, supra. 
The facts of the case make it a very strong one. 
A female servant was riding with her master in his 
wagon, which was wrecked by a railroad train. 
The master was guilty of contributory negligence, 
against which the servant appears to have warned 
him. Yet his contributory negligence was held to 
defeat her action against the railroad company. 
L. 8S. & M.S. Railroad Co. v. Miller, 25 Mich. 274. 

This view appears to be sounder in principle and 
safer in practice than the rufe in Robinson v. 
Railroad Co. And this court adheres to the rule 
of decision in Houre v. Fulton. 

The judgment is reversed and the cause re- 
manded to the court below for a new trial. 


THE JAABILITY OF MARRIED MEN.— To bear the 
Liabilities of Married Women.— Punch. 

THE United States Senate on the 24th inst. passed 
the bill for an additional Circuit Judge in the Second 
Judicial District, which includes the state of New York, 

“IN the name of Heaven!’’ said Mr. Benjamin, 
Q. C., addressing the Master of the Rolls. ‘‘I do not 
quite see,” said Sir George Jessel, ‘*‘ what Heaven has 
to do with the case. If you mean to appeal, you must 
appeal to the Appellate Court.” 





THE LAW OF FIXTURES—ITS FUNDA- 
MENTAL PRINCIPLES. 


The great contrariety and conflict of decision, in 
fixture cases, seems to grow out of the fact that 
| the fundamental principles, which govern the sub- 
ject, have net been satisfactorily ascertained. 

Mr. Ferard, in the introduction to his edition of 
the work of Amos and himself on the subject, re- 
cognizes this difficulty in the following language: 
‘* And hence it happens that, in questions respect= 
ing the right to fixtures, it is generally necessary 
not only to enquire whether an article, its object 
and purpose considered, falls within any of the 
admitted exceptions, but to advert also to many 
other incidental circumstances, which have occa- 
sionally been relied upon in the judgments of the 
courts. And, indeed, where there is a direct pre- 
cedent in favor of the removal of a particular fix- 
ture,the right of the claimant may still be sub- 
ject to great uncertainty, if he does not stand 
precisely in the same situation as the party who has 
been held intitled to remove it. For the courts have 
repeatedly affirmed that the exceptions from the 
ancient rule of law have been carried to a different 
extent in the several cases of landlord and tenant, 
executor of tenant for life, or in tail and remaind- 
er-man or reversioner, and executor of tenant in 
fee and the heir. And yet the limits within which 
the privileges of these parties are respectively con- 
fined are nowhere pointed out; neither have any 
satisfactory reasons been assigned by the courts 
for the distinctions thus laid down, from a con- 
sideration of which the rights of these several 
classes of individuals might be inferred.’’ Hare 
and Wallace’s note to the case of Elwes v. Mawe, 
in Smith’s Leading Cases, vol. 2, page 276,* il- 
lustrates the difficulty mentioned, in its collection 
of the criteria which have been announced in dif- 
ferent cases to determinate whether chattels have 
or not became part of the realty. They are as fol- 
lows, stated in an order of progression which will 
probably show up their variety in a stronger light 
than that in whick they appear in the note: 

1. The criterion is the adaptation of the thing in 
question to the place where it was, and its unfit- 
ness for use elsewhere. 25S. L. C., page 274. 

2. It must either be actually affixed to the free- 
hold and insusceptible of removal without in- 
jury, or so closely adapted to or Cependent on its 
uses that its value would be lost or impaired if it 
were detached and carried elsewhere. Pape 270-1. 

3. It is sufficient if it has been attached to the 
» realty with a view to’ the purposes for which the 
latter is held or employed, however slight the an- 
nexation. Page 248. 

4. Whatever is essential to the particular use to 
which a building is applied, should be considered 
asa fixture. Page 268. 

5. Actual annexation to the freehold and adapta- 
tion to its purposes must both unite in order to 
render personal property incident and appurtenant 
to real estate. Page 272. 

6. It depends not on whether the machinery is 


*The citations are to the top page numbers of the 
edition of 1866, except where the later edition is expressed. 








al 


432 





THE CENTRAL LAW JOURNAL. 








acutually affixed to the building, but whether it is 
permanent in its character and essential to the 
purposes for which the building is occupied. Page 
270. 

7. They must be so firmly fixed to the real es- 
tate that they can not be removed without injury 
to the freehold from the act of removal and apart 
from the substraction of the thing removed. 
Page 268. 

8. The test of a fixture issuch an adaptation to 
the freehold that both will be less valuable if it is 
detached. Ed. of 1873, page 204. 

9. Whether things attached to the freehold are 
fixtures depends solely on the intention with which 
they are erected, as gathered from what is said and 
done at the time when they are annexed, instead of 
being a conclusion of law from the acts of the 
parties irrespectively of their intention, except in 
so far as it is manifested by their acts. Page 
275. 

10. Actual annexation to the treehold and adap- 
tation to its purposes are insufficient to convert 
chattels into fixtures, unless they are fastened in 
such a manner as to show an intention to incorpo- 
rate them permanently with the inheritance. 
Page 275. 

11. The question depends upon: first, whether 
it can be easily removed integre salve et commode, 
or not, without injury to itself or the fabric of the 
building; secondly, on the object and purpose of 
the annexatioa, whether it was for the permanent 
and substantial improvement of the dwelling in 
the language of the civil law, perpertui usus causa, 
or in that of the year book, pour un profit de l’in- 
heritance, or merely for a temporary purpose, or 
for the more complete enjoyment and use of it as a 
chattel. Page 272-3. 

In the case of 'Teaff v. Hewitt, 1 Ohio St. 529, the 
following rules are suggested : 

12. First, actual annexation to the realty, or some- 
thing appurtenant thereto. Second, application 
to the use or purpose to which that part of the 
realty with which it is connected is appropriated. 
Third, the intention of the party making the an- 
nexation to make a permanent accession to the 
freehold; this intention being inferred from the 
nature of the articles affixed, the relation and sit- 
uation of the parties making the annexation, and 
the purpose or use for which the annexation has 
been made. Page 274. 

First, it is the injury by removal to the value of 
the chattel, or its adaptation to its uses; then the 
injury to its entirety or its value; then upon its 
being attached with a view to the purposes of the 
realty; then upon its adaptation to those purposes; 
then on its annexation and adaptation; then upon 
the permanency of the chattel and its essentiality 
to the purposes of the realty; then upon the in- 
jury of removal to the entirety of the realty; then 
upon the injury to the value of both chattel and re- 
alty; then upon the apparent intention with which 
they are annexed; then upon the actual intention 
with which that is done; then upon whether it can 
be removed without injury to either the chattel or 
the freehold and the object and purpose of the free- 
hold, and_lastly, upon the annexation, application 








to the uses and purposes of the freehold and the ap- 
parent intention of the annexation. All of these 
rules are discussed and their insufficiencies pointed 
out, either by our annotator, or by Bartley, C. J. in 
the case of Teaff v. Hewitt, except those laid down 
in that case. And these would very certainly ex- 
clude a large number of cases in which no one has 
ever disputed that the chattel becomes part of the 
freehold. 

But in the absence of a recognized principle to 
which these rules may be referred, it is impossible 
to argue intelligently about their correctness, or to 
have any such recognized law in regard to fixtures, 
as will enable any one to have 4 reliable idea of 
the rights in any case, the exact counterpart of 
which has not been frequently decided, and al- 
ways the same way, until they have been deter- 
mined by a lawsuit. It is, therefore, just as im- 
portant as rights in regard to fixtures are valuable, 
that the question as to what are the fundamental 
principles of the law of fixtures should be dis- 
cussed until they are ascertained. 

The question in every class of cases of fixtures 
but one is: Has one person done some act with a 
chattel which has passed the ownership of it, or 
some interest in it, from him to another? And in 
that one class the question is: Has he done an act 
which will vest the title to it in his heir instead of 
his executor? When the question arises as to 
whether the ownership of a chattel has been passed 
from one to another by any other lawful act by 
which it can be passed, two questions always arise: 
Has the previous owner done such an act? Did 
he do it with the intention of passing the title? 

If it be contended that the title has passed, by a 
parol sale and delivery, the questions are: Was the 
chattel delivered? Was it delivered with the in- 
tention of consummating a sale? If it be con- 
tended that it was done by gift, the questions are: 
Was the possession delivered? Was it delivered 
with the intention of transmitting the ownership? 
If itbe contended that it was done by written bill of 
sale, the questions are: Was the paper voluntarily 
executed by the former owner? And does it mani- 
fest the intention to deliver the property and 
transmit the ownership? If it be contended that 
it was done by will, the questions are: Was the 
will executed and verified as required by law? 
And does it manifest the intention to transmit 
the ownership of the property to the claimant? 
By analogy, then, when it is claimed that the own- 
ership of a chattel has been passed to the owner of 
the freehold, by making the former a part of the lat- 
ter, the questions would be: Has the former owner 
done such acts as may make it part of the freehold? 
Did he do it with the intention of making it so? 

No one can doubt that, in order to make a chat- 
tel a part of a freehold, it is necessary to bring 
about some sort of relation of propinquity between 
them. No one would suppuse that a chattel could 
be, by any sort of process, made part of real estate 
a hundred miles distant from it. And it is believed 
that when the nature of this relation is ascertained, 
the question as to the intention grows naturally 
out of it. 


[ To be continued. ] 
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SOME RECENT FOREIGN DECISIONS. | laid down by high authority that a mere signature on the 


BRANCH BANKS— EVIDENCE— PROMISSORY NOTE 





face of the bill, without any words of acceptance, may 
be an acceptance in writing within the statute (Sel- 
wyn’s N. P., 11th ed., p. 348; Byles on Bills, 12th ed., 


—EstToPpPeL.—Prince v. Oriental Bank Corporation. | 191); and, on the other hand, that words of acceptance 


English Privy Council, 26 W. R. 513. 1. Branch 


| without a signature, if intended as an acceptance, 


banks are merely agencies for the principal bank. | might suffice; Dufour v. Oxenden, 1 M. & Rob. 90, per 


2. The erroneous cancellation of a promissory note 
as paid, corrected before any communication of 
payment to the maker or holders, and uncommunicated 
entries in the books of the bank, are ineffectual te 
charge the bank with the receipt of the amount of the 
note. De Bernales vy. Fuller, 14 East, 590, explained. 


MARINE INSURANCE — SEAWORTHINESS—BURDEN 
OF PROOF—QUESTION OF LAW OR Fact.—Pickup v. 
The Thames and Mersey Marine Insurance Vo. En- 
glish High Court of Justice, Q. B. Div., 26 W. R. 477. 
In an action on a voyage policy, in which a question 
of seaworthiness arises, the question whether the cir- 
cumstances under which a vessel becomes incapable of 
continuing a voyage are sufficient to raise a pre- 
sumption that she was not seaworthy at the com- 
mencement of the risk, and to throw the onus of prov- 
ing her seaworthiness on the owner, is a question of 
fact for the jury and not one of law for the judge. 


BaNKRUPTCY — BILL OF SALE — FRAUDULENT 
PREFERENCE. — Ex parte Bolland. English Court 
of Bankruptcy, 26 W. R. 481. A lent money to B, 
the latter verbally promising to give Aa bill of sale 
when required. No bill of sale was required during 
the life of A, but after her death and four years after 
the money was lent, her executor hearing rumors 
against the debtor’s solvency asked for and obtained a 
bill of sale from the debtor, which comprised substan- 
tially the whole of his property. It was agreed that 
the executor should not put the bill of sale in force 
unless the debtor’s other creditors were pressing him, 
and the debtor promised that if any legal process was 
issued against him he would give notice to the execu- 
tor. Afterwards the debtor gave the executor notice 
of a process issued against him, and the executor 
thereupon seized and sold the goods by a forced sale 
advertised only three days beforeit took place. Held, 
that the giving of the bill of sale was a fraudulent 
preference. and that the proceeds of the sale must be 
paid to the trustee. 


BILL OF EXCHANGE—ACCEPTANCE IN WRITING— 
SIGNATURE—19 & 20 Vic. C. 97,8. 6.—Hindhaugh v. 
Blakey. English High Court of Justice, C. P. Div., 26 
W. R. 480.—1. The mere signature of a drawee’s name 
ona bill of exchange is not a sufficient acceptance. 
There must also be an acceptance in writing. 2. The 
plaintiff drew a bill of exchange upon the defendant, 
who wrote his name across the face of the bill. Held, 
that the defendant was not liable as acceptor, the bill 
not being accepted and signed by him as required by 
19 & 20 Vict. c. 97,8. 6. DENMAN, J.: “Before the 
statute of Geo. 2, c. 78, 8. 2, it was not necessary that a 
bill should be accepted by any writing on the bill it- 
self; it was sufficient if in any other document the ac- 
ceptor used language showing his intention to be 
bound by the bill as acceptor; Wynne v. Raikes, 5 
Kast, 514, and other cases. It was also sufficient be- 
fore that statute if the drawee verbally undertook to 
pay an existing bill; Lumley v, Palmer, 2 Str. 1000; 
Powell vy. Monnier, 1 Atk. 611. Disapprobation of the 
law as it then existed was expressed by very learned 
judges (see per Lord Kenyon, in Johnson v. Collings, 
1 East, 98, and per Lord Ellenborough,in Clark v. 
Cock, 4 East, 72) and it was one of the particulars in 
which the English law was at variance with the law of 
Scotland. Inthe year 1821, it was enacted by 1 & 2 
Geo. 4, c. 78,8.2, “*That no acceptance shall be sufficient 
to charge any person unless such acceptance be in 
writing on such bill.”’ Since this statute it has been 





Patteson, J.; see also Corlett v. Conway, per Parke, 
B., 5M. & W. 655. By the 19 &20 Vict. c. 97, s. 6, it 
was enacted “That no acceptance of any bill of ex- 
change shall be sufficient to bind or charge any person, 
unless the same be in writing on such bill and signed 
by the acceptor or some person duly authorized by 
him.” Inthe present case it was contended that, in- 
asmuch as before the statute a mere signature would 
have been a sufficient acceptance in writing within the 
1 & 2 Geo. 4. c. 78. s. 2, it was not the less so now, and 
that inasmuch as it was a signature of the acceptor, the 
bill was both accepted in writing and signed by the ac- 
ceptor, within the meaning of the latter enactment. 
But, looking at the history of the law and of the en- 
actments on the subject, we are of the opinion that the 
county court judge was right in holding that the stat- 
ute had not been complied with. It is not for us to 
speculate upon the objects of the legislature, but if it 
were necessary to doso, we think it may well have 
been intendea by the enactment now in question to 
prevent ignorant persons from being too easily bound 
by a mere signing of their names, and that it was, there- 
fore, purposely required that there should be upon the 
face of the bill some words indicating an intention to 
be bound by it as acceptor as we'l as the mere signa- 
ture of the party. Comparing the words of the later 
statute with those of the former, we think it is im- 
possible that a mere signature of a name can be held to 
fulfil the double requirement that the acceptance shall 
be in writing on the bill, and signed by the acceptor.’’ 


Oe 


ABSTRACT OF DECISIONS OF THE ST. 
LOUIS COURT OF APPEALS. 


[Filed May 14, 1878. 


Hon. EDWARD A. LEwIS, Presiding Justice. 
“ , 
“ te — aay, } Associate Justices. 
.S. zN, 
7 


INJUNCTION—SALE UNDER TRUST DEED—UNSET- 
TLED ACCOUNTS.—A bill for an injunction to restrain 
asale undera deed of trust, on the ground that the 
holder of the note secured by the deed of trustowes the 
petitioner on an unsettled account more than the 
amount due on the note, presents no equity, and is 
properly dismissed. The cestui que trust is not to be 
deprived of his special security on the ground that he 
owes the maker of the note on open account; and the 
chanceller, in such a proceeding, is not to try common 
law issues and settle the indebtedness between the par- 


| ties. Affirmed. Opinion by HAYDEN. J.—Gregg v. 


Hight. 


DIvORCE—DOMICIL—JURISDICTION.—1. The plain- 
tiff ina divorce suit must be a resident of this state 
when the suit is begun, although the offense was com- 
mitted within this state and whilst one party resided 
here. 2. In Missouri, the wife, when plaintiff in a di- 
vorce suit, can not sustain her action on her husband’s 
domicil. 3. It is not enough, ina divorce suit, that 
jurisdiction appears from the whole record; the libel 
itself must allege every fact made necessary by statute 
to the granting of a divorce; when this is not done in 
substance, the bill should be dismissed. Where juris- 
dictional facts do not appear on the face of the petition 
for divorce, the court can take novalid step. Affirmed. 
Opinion by BAKEWELL, J.—Pate v. Pate. 
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MECHANICS’ LIEN—EVIDENCE—DECLARATION OF 
CONTRACTOR.—1. The material man can enforce a lien 
against a building only for materials which actually 

‘enter into its construction. 2. The declarations of a 
contractor, when making his purchases, are no evi- 
dence whatever that the material was used in the build- 
ing: as against the owner, the declarations of the con- 
tractor are mere hearsay. The old doctrine of the Su- 
preme Court on this subject, as declared in Morrison 
v. Hancock, 40 Mo. 561, has been repudiated and is no 


longer the law, having been overruled in the later case — 


of Simmons v. Carrier, 60 Mo. 581. Reversed and re- 
manded. Opinion by Lewis, P. J.—Schulenburg v. 
, Hawley. 

PRACTICE—BILL OF EXCEPTIONS—BOND UNDER 
SHERIF¥F’s ACT.—1. Where the bill of exception does not 
show that appellant’s motion for new trial in the trial 
court, was actually overruled, but merely that it was to 
be overruled at afuture day, there is no cause for review 
in the appellate court. There can be no valid record 
of what judgment a court proposes to render at a fu- 
ture time. 2. A clerical entry which comes after the 
judge’s signature to the bill of exceptions, is a mere 
nullity, and can not be noticed in the appellate court. 
3. The bond under the sheriff’s act may be given to 
the state. The amendatory act of March 14, 1859, 
effects no change of parties in the bond required. Af- 
firmed. Opinion by Lewis, P. J.—State v. Lanham. 


MUNICIPAL CORPORATIONS—NEGLIGENCE.—W here, 
in an action against a county for damages, it is appar- 
ent that the act complained of is either a negligent 
and wrongful way of repairing a county road, or an 
unauthorized trespass on private property, there can 
be no recovery. In the latter case individuals only can 
be responsible, not the county. In the former the 
county court was acting for the state and performing 
functions imposed by the general road laws. 2. Where 
public duties are imposed by the state, and, in perform- 
ing such duties the officers act for the state, though 
within particular districts, the district or municipality 
within which the work is done is not liable for dam- 
ages occasioned by the performance of the work. Re- 
versed and dismissed. Opinion by HAYDEN, J. — 
Swineford v. Franklin County. % 

REFERENCE—APPEAL FROM JUSTICE OF THE PEACE 
—ASSIGNMENT OF JUDGMENT.--1. The fact that a 
cause was begun before a justice is no reason why it 
may not be referred toa referee when it reaches the 
circuit courton appeal. 2. In determining whether 
an account is a proper subject for reference, it is not 
the number of the items so much as the multiplicity of 
the issue that the court regards. 3. The power of ref- 
erence against the will of the parties must be cautiously 








exercised, but the appellate court will not interfere ' 


with the action of the circuit court, unless there has 
been a clear abuse of its power, which is to some ex- 
tent discretionary in the matter. 4. The statutory 
method of assigning judgments is not exclusive. Af- 
firmed. Opinion by HAYDEN, J.—Schmidt v. Rose. 


PROMISSORY NOTE—LEX LOCI— NEGLIGENCE IN 
LEAVING BLANKS—INTEREST.—In a suit on a note 
payable in this state, the contract is to be governed by 
the law of this state, and not by that of the state in 
which the note was made and negotiated. 2. A pre- 
existing debt, incurred by the payee of a negotiable 
note transferred before maturity, is a sufficient con- 
sideration to support tke title; and, where the note 
was given, originally, in payment of the pre-existing 
debt, the person taking it before maturity takes it dis- 
charged of any equities between the original parties to 
the paper. 3. Where blanks are carelessly left in a 
promissory note by the maker, and filled up by the 
payee before negotiating the note, this is no defense to 
he note in the hands of a bona fide purchaser before 
maturity, who has no notice of the fact that the blanks 








are filled contrary to the agreement between the orig- 
inal parties. 4. A note expressed to be for a certain 
sum, “‘ with interest at 10 per cent.,’? bears interest 
from date. Affirmed. Opinion by BAKEWELL, J.— 
Green v. Kennedy. 

PRACTICE — SUPPLEMENTARY MOTION — ASSIGN- 
MENT OF JUDGMENT — FULL ParIp STOCK — CERTI- 
FICATES.—1. A supplemental motion filed in a cause 
whose record is already before the court need not re- 
peat facts which are already matter of record. 2. 
Every presumption is in favor of the propriety of an 
order of substitution of parties ina suit. 3. The stat- 
ute providing a form for the assignment of judgments 
is cumulative, and does not prevent an equitable as- 
signment being made in any other lawful way. 4. The 
certificate of a corporation to a stockholder that his 
stock is ‘*full paid stock,” is not conclusive against 
creditors of the corporation. The stock of the corpo- 
ration is publicly pledged to all who deal with it, and 
can not be given away by the corporation; and one 
who takes the stock from the corporation paying no 
legal consideration for it, and thus secures to himself 
the enjoyment of dividends, can not avoid his respon- 
sibility to the creditors of the corporation on the 
ground that he is the holder of unpaid stock. 4. 
Where there has been no transfer of stock by the au- 
thority of the stockholder, on the books of the corpo- 
ration, in accordance with the by-laws, the status of 
the stockholder remains unchanged. Affirmed. Opin- 
ion by Lewis, P. J.—Andrew Wight Co. v. Steinke- 
meyer 

———— — 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF IOWA. 


April Term (Dubuque), 1878. 


Hon. JAMES H. ROTHROCK, Chief Justice. 
‘Wo. H. SEEVERsS, 
s¢ JAMES G. Day, 

‘¢ JOSEPH M. BECK, 

* AUSTIN ADAMS, 


. 


{ Associate Justices. 


JUSTICE OF THE PEACE—JURISDICTION.—The fact 
that in an information a crime is charged of which the 
justice has no jurisdiction will not, after judgment, 
be held to oust the justice of jurisdiction of a crime 
of which he has jurisdiction. The former allegation 
will be regarded as surplusage. Affirmed. Opinion 
by SEEVERS, J.—State v. Silhofer. 

IN AN ACTION FOR THE RECOVERY OF TAXES paid 
by a tax sale purchaser, the statute of limitation com- 
mencés to run from the time of the payment, and not 
from the time when it was adjudged that the plaintiff 
was not the owner of the land. 44 Ia. 368; 87 Ia. 452; 
41 Ia. 184; 45 Ia. 561. Opinion by ROTHROCK, C. J.— 
Sexton v. Peck. 


PRACTICE — PETITION — DEFAULT.—“ The petition 
when filed was not verified. The defendants did not 
verify their answer, and plaintiff filed a motion to 
strike it from the files. This motion was not pressed 
to a hearing, but was waived. Afterwards, the plain- 
tiff, by leave of the court, verified the petition, and 
thereupon asked for a default and judgment, which 
was granted. This action of the court was erroneous.” 
10 Ia. 590. Reversed. Opinion by SEEVERS, J.—Mal- 
lory v. Sailing. 


PRACTICE—REQUISITE OF AFFIDAVIT OF DEFENSE. 
—An affidavit that the ‘‘defendant has a good and sub- 
stantial defense to this cause upon the merits as depo- 
nent verily believes from an examination of the rec- 
ords and facts of this case,’ is not a sufficient affidavit 
of merits as required by section 2871 of the code. This 
is but a statement of opinion by affidavit. It should 
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be astatement of facts that the court may determine 
therefrom the question of merits. Affirmed. Opin- 
ion by ROTHROCK, C. J.—King v. Stewart. 

Tax SALES—DEED—RIGHT TO REDEEM.—Plaintiff, 
in October, 1872, purchased a tract of land at a tax sale. 
In October, 1874, the land was redeemed on application 
to the auditor, under the statute by one K. This action 
was brought against the county treasurer to set aside 
the redemption and compel the defendant to execute a 
tax deed to the plaintiff. Held, that the treasurer has 
no power to question the act of the auditor and to make 
a deed regardless of the redemption. Held, further, 
that the right to redeem can not be determined in an 
action against the treasurer. Affirmed. Opimion by 
ROTHROCK, C. J.—Hartman v. Anderson. 


ie 
= 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1878. 





Hon. Horace GRAY, Chief Justice. 
‘6 = JaMES D. COLT, 
‘6 SETH AMES, 
‘6 Marcus MORTON, 
“© WILLIAM C. ENDICOTT, 
“ ~6OrTis P. LORD, 
“ AvuGusTUS L. SOULE, 


Associate Justices. 


MoRTGAGE—ILLEGAL CONSIDERATION—REPLEVIN. 
—Where a defendant has taken possession of mort- 
gaged property, in accordance with the terms of the 
mortgage executed to him by the plaintiff, the court 
will not assist the plaintiff to recover the property in 
an action of replevin upon the ground that the consid- 
eration of the mortgage was illegal. King v. Green, 6 
Allen, 129. PER CurtaM—Dougherty v. Bouavia. 


TRUST — MONEY DEPOSITED IN BANK. — The fact 
that money deposited by J. M, the plaintifi’s intestate, 
was entered to the credit of “J. M. Trust.’, is not con- 
elusive evidence that he held it subject to a trust in 
favor of some other person, nor that some other per- 
son had any interest in it. Even if the deposit had 
been made and entered “In trust for A. B.” it would 
have been open to proof by parol evidence that the 
money was, in fact, absolutely owned by the depositor, 
and thus deposited for convenience and without intent 
to give “A. B.” any right or interest in it whatever. 
Brabrook v. Boston Five Cents Sav. Bank, 104 Mass. 
228; Clark v. Clark, 108 Mass. 522. Opinion by SOULE, 
J.-—Povwers v. The Provident Inst. for Savings. 

MASTER IN CHANCERY — REPORTING THE EVI- 
DENCE.—The duty of a master in chancery who is re- 
quired to find and state facts in issue, or to state ac- 
counts between the parties, is discharged by a report 
of his conclusions only, with a reference for details 
and items, if it be matter of account, to statements 
annexed. He may, when the rights of parties require 
it, state the facts regarded by him as sufficient to sup- 
port his conclusions, in order to enable the court to 
judge of their correctness. But it is irregular without 
the order of the court to state the evidence at the re- 
quest of either party. Adams Eq. 384. Opinion by 
Cott, J.—Nichols v. Ela. 

Divorce — STATUTORY CAUSE — ADULTERY.—By 
Gen. Stats., ch. 107, § 6, a sentence to imprisonment to 
hard labor in the state prison for five years or more is 
classed with adultery and other causes which are 
ground fora divorce from the bond of matrimony. 
When a man has been so sentenced, the right of his 
wife to apply fer an absolute divorce is complete, 
and he is not entitled to a divorce for her subsequent. 
adultery. Hall vy. Hall, 4 Allen, 39; Clapp v. Clapp, 97 
Mass. 531; Nagel v. Nagel, 12 Mo. 53; Conant v. Co- 








nant, 10 Cal. 249; Adams vy. Adams, 2 C. E. Green, 
324, 338. See, also, Yeatman v. Yeatman, L. R. 1 P. & 
D. 187; Lempriere v. Lempriere, L. R. 1 P. & D. 569, 
Opinion by GRayY, C. J.—Handy v. Handy. 


TRUSTEES—ASSIGNEES IN BANKRUPTCY—PROMIS- 
SORY NOTES—CONSIDERATION.—1. At common law 
one of two or more co-trustees is not liable for the acts 
of his co-trustee in misusing or failing to account for 
moneys received under the trust. It is only when 
moneys have come to his own possession, or he has acted 
in or connived at the misuse of them by his associate, 
that he is held responsible. Ames vy. Armstrong, 106 
Mass. 15. 2. In the absence of express provision to the 
contrary, this principle applies to the case of co-as- 
signees of bankruptcy, under the bankrupt law of the 
United States. 3. But when one assignee knows that 
his co-assignee has received funds which he has re- 
fused to deposit in one of the banks designated by the 
court, and has declined to state what disposition has 
been made thereof, he has the power, and it is his 
duty, in behalf of the creditors of the bankrupt, to in- 
stitute proceedings which should look towards pro- 
tecting their interest against the misconduct of his co- 
assignee, and might result in his removal from office; 
and if, after instituting proceedings for this purpose, 
he refrains from pressing them to a result, in consid- 
eration of certain notes, signed by the co-assignee and 
indorsed by the surety, a jury would be warranted in 
finding he thereby so far assented to the acts of his 
co-assignee, and participated in his neglect of duty, as 
to make himself personally responsible for the moneys 
collected and received by him and not properly dis- 
posed of. 4. This would be a sufticient consideration 
to support an action upon the no‘es. Opinion by 
SOULE, J.—Abbottv. Fisher. 


SE ——— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. HORACE P. BIDDLE, Chief Justice. 
“¢ WILLIAM E. NIBLACK, 
¢ ~=JAMES L. WORDEN, 

‘* GEORGE V. HowK, 
‘* SAMUEL E. PERKINS, 


Associate Justices. 


DEED—PAROL AGREEMENT TO Vary. —1. A parol 
agreement that a deed, absolute on its face, shall stand 
only as security for a debt, is not void as being an at- 
tempt to create a trust by parol. 2. Where the grantee 
agrees to give a defeasance and after he has received 
the deed refuses to do so, chancery will relieve against 
the fraud and enforce the agreement. Opinion by 
PERKINS, J.—Butcher et al. v. Stultz et al. F 


MASTER AND SERVANT — DISMISSED BEFORE Ex- 
PIRATION OF TERM.—Dismissal for cause before the 
expiration of the term does not operate as a rescission 


.of the contract, so as to entitle the servant to sue upona 


quantum. meruit; but he must either sue upon the 
contract for the wages provided therein, or for dama- 
ges for its breach, and in either event the limit of his 
recovery is the contract price, subject to such deduc- 
tions as the master is legally entitled to. Opinion by 
PERKINS, J.—Gazette Printing Co. v. Morse. 


HUSBAND AND WIFE — UNRECORDED DEED. — At ° 
common law the title to land passed by the delivery of 
the deed, Under the laws of Indiana the title passes 
by the delivery of the deed, subject to be divested by 
the negligence of the grantee in failing to have his deed 
recorded. The wife does not take title to real estate by a 
conveyance to her husband, but by operation of law 
through a conveyance to her husband; she must there- 
fore take it subject to all conditions and infirmities at- 
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taching to it inthe hands of her husband. Theconveyance 
is to him, and if, by failing to record it, his title is lost as 
against a bona jide purchaser from his grantor, the title 
of his wife must go with his, There would be no 
equity in giving him preference over sucha purchaser. 
Opinion by PERKINS, J.— Alexander v. Herbert. 


_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877. 
~ [Filed May 15, 1878.] 


Hon. W. W. JOHNSON, Chief Justice. 
«= JOSIAH SCOTT, 


“2D. T. WRIGHT, he P 
“ Luraer Day,’ | Associate Justices. 


“« TT. Q. ASHBURN, } 


TRESPASS — INNOCENT PURCHASER— DAMAGES.— 
Timber was cut from lands of B by trespassers, who, 
by their labor, converted it into cord wood and railroad 
ties, thus increasing its value three-fold. It was then 
sold to an innocent purchaser who was sued by B for 
the value of the wood and ties. Whatever might be 
the rule of damages, as against the wrong-doers, as 
against innocent purchasers, B can not recover the 
value of the timber as enhanced by the labor of the 
wrong-doers, after it was severed from the realty. 
Judgment reversed. Opinion by WRIGHT, J.—Lake 
Shore & M. S. R. R. v. Hutchins. 


ASSIGNMENT FOR BENEFIT OF CREDITORS — AC- 
TION BY CREDITOR.—1. An assignment for the benefit 
of creditors devotes all the property covered by it to 
the creditors who have their claims allowed pursuant 
to the act regulating the administration of assignments, 
to the exclusion of those ‘who do not. 2. In an action 
by a creditor whose claim has been duly allowed, on an 
assignee’s bond for a failure to account for any of the 
property assigned, the amount of his recovery can not 
be limited to an amount proportionate to the whole 
amount of the claims of all the creditors, including 
those not allowed as required by the statute; but the 
amount of recovery must be controlled by the propor- 
tionate amount of his claim to the whole amount of 
those only which have been presented and allowed pur- 
suant to the statute. Judgment affirmed. Opinion by 
Day, J.—Lahn v. Johnston. 

PARTITION FENCE—LIABILITY TO REPAIR—STOCK 
KILLED BY RAILROAD.—1. Where a fence constructed 
by an individual land owner, serves as a partition fence 
between a railroad track and the enclosed fields of 
such individual owner, but not so divided that each 
owner is charged with maintaining in repair a distinct 
portion thereof, the railroad company and individual 
land ownerare each under equal obligations tokeep and 
maintain the entire fence in repair until so divided. 2. 
If the land owner, knowing the partition fence to be 
out of repair, turns his stock into a field enclosed by 
such defective fence, and by reason of its insufficiency 
his stock goes upon the railroad track and is killed by 
a passing train run without negligence, such land 
owner is chargeable with contributory negligence, and 
can not recover for the loss. Judgment reversed. 
Opinion by ASHBURN, J.—Duyton & Mich. R. R. v. 
Miami Co. Infirmary. 

' ACTION FOR INJURY RESULTING IN DEATH—PRAC- 
TICE—DEFENDANT—RESIDENCE.—1. An action to re- 
cover damages under “An act requiring compensation 
for causing death by wrongful act, neglect or default ” 
(2 8. & C. 1139), may be brought in any county in the 
state where the defendant or any one of the defendants 
resides or may be served. 2. In such case, wherethere 


are several defendants against all of whom good 





cause of action is alleged, some of whom are served in 
the county, and others reside and are served in an- 
other county than that where the suit is brought, the 
validity of the service of summons in such other coun- 
ty, and the jurisdiction of the court over the persons 
of the non-resident defendants depends upon the truth 
of the allegations of the petition. 3. Where the alle- 
gations of the petition upon its face make a case in 
which all the defendants are rightfully joined, and ser- 
vice is made on one or more in the county where suit is 
brought, and on the others in another county, the ques- 
tion of jursidiction of the court. over the persons of the 
defendants served in such other county, must be 
raised by answer under sections 87 and 89 of the 
civil code. 4. Where the non-resident defendants file 
a motion to dismiss for want of jurisdiction over them, 
and support it bya verified answer, as provided by 
section 89 of the civil code, traversing the allegations of 
the petition by showing that such non-residents are 
not rightfully joined as defendants, the issue of fact 
thus presented, in an action for the recovery of a 
money judgment, is one which either party has a right 
to have tried by a jury. 5. In such a case it is error for 
the court without the assent of the parties to hear and 
determine this issue. Judgment reversed and cause 
remanded. Opinion by JOHNSON, C. J.—Drea v. Car- 
ington. 
i 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


December Term, 1877. 
[Filed May 14, 1878.] 


Hon. WILLIAM WHITE, Chief Justice, 
“« 'W. J. GILMORE, 
* GEO. W. MCILVAINE, 
‘* W. W. BOYNTON, 
** JOHN W. OKEY, 


Associate Justices. 


THE HUSBAND, AS BETWEEN HIMSELF and the 
creditors of the wife, is liable for her ante-nuptial 
debts, including partnership debts—the legislation of 
this state concerning the rights and liabilities of mar- 
ried women not having changed his common law lia- 
bility in this respect. Opinion by GILMORE, J.—AIl- 
exander v. Morgan etal. 

ATTACHMENT—RAILROAD COMPANY— TORT—GAR- 
NISHMENT.—1. An attachment will not be discharged 
on the ground that it appears from the answer of the 
garnishee that he is not indebted and has no property 
in his possession belonging to the defendant. 2. 
Where a railroad company agrees, for a consideration, 
to carry a passenger safely over its road, and by its 
negligence an injury results to the passenger, he may, 
at his election, sue upon the contract or in tort. 3. A 
railroad company incorporated under the laws of an- 
other state, operating a railroad in this state with the 
assent of the legislature, is liable to the process of 
garnishment prescribed by section 200 of the code of 
civil procedure, and such process may be served as 
upon domestic corporations. Opinion by BOYNTON, 
J.—Pennsylvania R. R. v. People. 

CHATTEL MORTGAGE—AFFIDAVIT. —1. The affida- 
vit required by the statute, to be entered on a chattel 
mortgage need not be made in any particular form. 
If the affidavit contains the requisite facts, the form in 
which they are stated is immaterial. 2. Where the af- 
fidavit refers to matters contained in the mortgage, the 
matters thus referred to are to be regarded as part of 
the affidavit. 3. A mortgage was given to secure the 
mortgagee against his liability on a note as surety for 
the mortgagor; also, to secure the payment of a note 
held by the mortgagee against a third person. The 
affidavit showing the nature and amount of the liabil- 
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ity of the mortgagee as surety as well as the amount 
due on the note held by him, and that the mortgage 
was executed in good faith to secure the payment of 
both notes. Held, that the affidavit is sufficient, al- 
though the statement “in dollars and cents,’ con- 
tained in the affidavit is the aggregate amount of both 
notes. Judgment reversed. Opinion by WHITE, C.J. 
—Gardner v. Parmalee. 


_ 
—_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
January Term, 1878. 
Hon. ALBERT H. HORTON, Chief Justice. 


“6D. M. VALENTINE, 
“« D. J. BREWER, 





} Associate Justices. 


PRACTICE IN SUPREME COURT — CASE MADE. — 
Where by amendments to a case made allowed by the 
court a certain series of instructions and certain doc- 
umentary testimony referred to, but not written out, are 
directed to be inserted, and such series of instructions 
and testimony are not incorporated into the record are 
brought to this court, but in lieu thereof appears the 
statement of the clerk that he can not find them: 
Heid, that upon a record so incomplete no error can be 
predicated as to any ruling or decision which might in 
any manner directly or indirectly be affected by such 
absent matter. Opinion by BREWER, J. Aflirmed. 
All the justices concurring.— Peiffer v. The Union 
Evangelical Church. 


JUSTICE OF THE PEACE — PRACTICE — AMEND- 
MENTS.—1. A justice of the peace has the power in the 
furtherance of justice to permit the amendment of a 
bill of particulars by striking out the name of a party 
plaintiff and substituting the name of another party as 
plaintiff, and when the grounds of such amendment 
are not disclosed in the record, no error lies on account 
thereof. 2. A justice may correct the entry of judg- 
ment by substituting the name of the party in whose 
favor the verdict was returned and in whose name the 
proceedings are had in place of another name errone- 
ously entered therein. Opinion by BREWER, J. Af- 
firmed. All the justices concurring.—Hamilin v. Bax- 
ter. 


PETITION—PRACTICE. —1. The function of a peti- 
tion is not the narration of the evidence, but a state- 
ment of the substantive facts upon which the claim for 
relief is founded, and a motion to make more definite 
and certain the allegations of the petition can be sus- 
tained only when the precise nature of the charge is 
not apparent. 2. Whatever may have been the old 
equity practice under the code in an action for relief 
on the ground of fraud, the circumstances under 
which the fraud was discovered do not constitute any 
part of the cause of action, and need not be stated in 
the petition, even where a discovery must be alleged 
to avoid the apparent bar of the statute of limitations. 
Opinion by BREWER, J. Reversed. All the justices 
concurring. Kas. Pac. Rly Co. v. McCormick. 


Costs IN CRIMINAL CaSES.—1. Where A is arrested 
for a willful disturbance of the peace, under section 
253, Gen. Stat. 378, on the complaint of B, and on the 
trial before a justice, A is convicted of the offense, and 
thereupon appeals the case to the district court, and 
afterwards the county attorney, with consent of the 
prosecuting witness, and by leave of the court, enters 
a nolle prosequi in the case, and the defendant is dis- 
charge. Held, that B, the prosecuting witness, is not 
liable for costs. 2. As costs are unknown to the com- 
mon law and are only given by statutory direction, 
and as there is no provision of the statute requiring 
the county, where the alleged oftense is committed, to 
pay the costs or fees in a criminal action of the char- 
acter above stated and disposed of as this one was: 





Held, the taxation of costs in this case to Allen county 
was erroneous. Opinion by HorRTON, C.J. Reversed. 
All the justices concurring.—State v. Campbell. 


JURORS—MANNER OF EMPANELING.—1. While un- 
der section 5 of chapter 104 of the laws of 1876, a court 
should require the attendance of a regular panel of at 
least twelve jurors, yet if by legitimate and proper ex- 
cuse that panel be reduced slightly below that number, 
the court is not compelled to delay the trial of any 
case until the requisite machinery can be set in motion 
and made effective for drawing and summoning the 
deficient number, but may proceed under section 6 of 
said act to supply the requisite jurors. 2. Where, un- 
der said section 6, the court, at the request of a party, 
named certain jurors, and such jurors enter the jury 
box ready for service as jurors, a failure to issue a 
formal venire to compel their attendance is no sub- 
stantial error. 3. In naming jurors under said sec- 
tion, the court is not bound to send for or examine the 
assessment roll. Opinion by BREWER, J. Affirmed. 
All the justices concurring.— Trembly v. The State. 


ADMINISTRATOR’S NOTE AND MORTGAGE.—1. D, the 
head of a family, settled upon a quarter section of 
Osage land, intending to enter it, but died before pay- 
ment and final entry, leaving minor heirs. M was ap- 
pointed administrator of the estate and guardian of 
the heirs. As administrator he applied for and ob- 
tained from the probate court an order to borrow 
money by mortgage upon this quarter section to make 
the payment. As adminsistrator he executed a note 
and mortgage to C for the money which he borrowed 
and used in entering the land in the name of the heirs. 
Held, that such mortgage was without any legal au- 
thority and void, and that in the absence of any alle- 
gation of fraud, misrepresentation or mistake, no de- 
cree of foreclosure could be rendered thereon, and that 
the heirs were not estopped to plead its invalidity by 
reason of the benefit resulting to them from the pur- 
chase of the land. Opinion by BREWER, J. Affirmed. 
All the justices concurring.—Blach v. Jackson. 


INFORMATION FOR SELLING LIQUOR— SEPARATE 
OFFENSES.—1. Two complaints were filed charging 
defendant with selling liquor without license, to the 
same person at the same place, but on different days 
about a week apart. He pleaded guilty to the first and 
was sentenced, and then plead this conviction in bar 
of the second prosecution. The prosecuting witness 
was sworn, and, over defendant’s objection, testified 
that there were the two sales on the two days named 
in the complaints: Held, no error; that upon the face 
of the complaints two separate offenses appear to be 
charged, and that, while the matter of exact time may 
be immaterial, so that under such complaint either 
offense might be proved, and, in fact, in consequence 
of the plea of guilty, no testimony was offered on the 
trial of the first complaint, proof was admissible on the 
trial of the second of the exact time of the two offenses, 
and the plea to the first will be considered as made to 
the offenses committed on the very day named therein 
and the conviction a bar to prosecution for only that 
offense. Opinion by BREWER, J. Affirmed. All the 
justices concurring.—State v. Shafer. 


PROCEEDINGS IN ERROR IMPROPER IN CRIMINAL 
CasEs.—l1. In a criminal a tion for assault and battery, 
appealed from a justice’s court to the district court, 
the district court adjudged, upon an acquittal of the 
defendant that the prosecuting witness should pay the 
costs. No appeal was ever taken from the district 
court to the supreme court. But the prosecuting wit- 
ness made a case for the supreme court under the pro- 
visions of the code of civil procedure, and brought the 
case to the supreme court on such ‘case made” and 
on petition in error. No appearance was ever made in 
the supreme court by either the county attorney or the 
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attorney general. Held, that the case was not right- 
fully brought to the supreme court, and that the peti- 
tion in error must therefore be dismissed. 2. Held, 
further, that an appearance for the state by any per- 
son not authorized by law to appear for the state 
would not make any difference; and query: would an 
appearance by even the county attorney or attorney 
general under such circumstances make any differ- 
ence. Opinion by VALENTINE, J. Dismissed. All 
the justices concurring.—Reisner v. The State. 


JUROR—EVIDENCE.—1. That one has formerly been a 
juror in the same cause is by statute ground of princt- 
pal challenge, and to bring one within this statute it is 
not essential that the case shall have been at such 
former time fully tried and verdict returned or the 
jury discharged because unable to agree. It is 
enough if the case has been partially tried and a por- 
tion of the testimony received and heard by the jury. 
2. While parol testimony is admissible to change or 
contradict the terms of a written contract, yet a parol 
contract may be made between parties contempora- 
neously with the execution of the written agreement, 
providing it is separate and independent and its terms 
in no way conflicting with or contsadictory of the 
written stipulations. Thus where A sold B a sewing 
machine at a stipulated priceand received a negotiable 
note in payment therefor; Held, that it was competent 
for B to prove a contemporaneous paro] agreement 
that A would furnish him work for said machine at a 
stipulated price and within a stipulated time and a 
b.each of said contract by A and set off the damages 
sustained by said breach against the money due on the 
note. Opinion by BREWER, J. Reversed. All the 
justices concurring.— Weeks v. Medler. 


REWARD—WAIVER OF DELIVERY.—Where a pris- 
oner in custody in Montgomery County, in this state, 
for an offense under the laws of the state committed in 
that county, was transferred for safe keeping from the 
ja'l of such county to the jail of Franklin County in 
this state,-and while confined there escapes from the 
jail and S, the sheriff of Montgomery County, offers a 
reward of $50 for the delivery of the escaped prisoner 
to him at Independence, in said Montgomery County, 
and D and C, acting on the knowledge that a reward 
had been offered, and with a view to obtain it, capture 
and secure the prisoner and take him back to the coun- 
ty seat of Franklin County, and there meet the sheriff 
of said Franklin County, who demands the prisoner by 
virtue of his office, and D and C deliver up the pris- 
oner to the sheriff as his legal custodian and claim 
the reward offered, and soou thereafter S comes to such 
county seat and receives the prisoner from the sheriff 
of Franklin County and takes him back to Independ- 
ence: Held, that D and C are entitled to the reward, 
notwithstanding the interposition of the sheriff of 
Franklin County and notwithstanding that S came to 
Franklin County and received the prisoner there, in- 
stead of having him delivered at Independence. Af- 
firmed. Opinion by Horton, C. J. Affirmed. All 
the justices concurring.— Stone v. Dysort. 


Equity TRIALS —HUSBAND AND WIFE’S MONEY 
COMMINGLED — VOLUNTARY CONVEYANCE.—1l. In a 
case in which ajury is not a matter of right, the court 
may submit certain questions of fact to a jurv, and itself 
thereafter, from the same testimony, make special 
findings upon matters not submitted to the jury, and 
base its decree upon both the answers of the jury and 
its own special findings. Carlin v. Donegan, 15 Kas. 
495. 2. From the mere fact that upon the sale of a 
piece of property belonging to the wife, the husband 
received the price, it does not necessarily follow that a 
debt of the latter to the former was intended to be or 
was created. And where upon such a sale the hus- 
band with the knowledge and assent of the wife re- 





ceived the price, mingled it with money of his own, 
and invested the joint funds in a business enterprise in 
his own name and conducted solely by himself, and 
this without any account or statement of indebtedness, 
or any agreement or understanding that the money 
should be treated as a loan or afterwards returned to 
her, and such business enterprise proved a failure, and 
thereafter in another community he entered into busi- 
ness in his own name and accumulated some property : 
Held, that a conveyance to his children of the property 
thus accumulated made some eight or nine years after 
the receipt of the money from the sale of the wife’s 
property, and some five or six years after the death of 
the wife, could not be sustained as against recent and 
existing creditors as a payment of a debt created by 
the receipt of such money, but must be regarded as a 
voluntary conveyance. 3. A voluntary conveyance can 
be sustained as against existing creditors only when 
under all the circumstances of the case property re- 
tained by the grantor furnishes reasonable and ade- 
quate provision for the discharge of his debts. Opin- 
ien by BREWER, J. Affirmed. All the justices concur- 
ring.—Hunt v. Spexrcer. 


CONDITIONS PRECEDENT IN A DEED OF TRUST. — 
1. Where the creditors of a firm, composed of B and 
others, then In failing circumstances, entered into a 
written agreement with the firm, that if the firm would 
assign all their property (describing it) to a trustee, in 
trust for their benefit, and that if B and wife would 
also give to such trustee a mortgage on two lots (de- 
scribing them) conditioned to make good any defi- 
ciency that might occur in the assets of the firm for the 
payment of such creditors, they would extend the 
time of payment on their claims one, two and three 
years, and the firm conveyed to the trustee in trust for 
their creditors their assets, and B and wife executed 
to the trustee the mortgage, and made said written 
agreement a part thereof, and provided therein, if the 
trustee should well and truly discharge his trust, col- 
lect, dispose of and properly apply the assets to the 
liabilities of the firm, and that if any portion of the 
indebtedness remain unpaid, and the firm, after rea- 
sonable notice of the sum so unpaid should fail to pay 
the same, then B and wife were to pay such deficiency, 
and in case of their failure to pay, the trustee was to 
sell the mortgaged premises and detain from the pro- 
ceeds the amount unpaid: Held, that said written in- 
strument or conditional deed of trust, executed by B 
and wife, so far as the premises conveyed are con- 
cerned, is not to be construed in the nature of a guar- 
anty, but as a ¢rust for the benefit of the creditors, 
and even if the trustee‘fails to well and truly perform 
his trust, the court will execute the trust; and any 
losses occurring by the wrongful action of the trustee, 
may be charged to him and deducted from the amount 
otherwise due on the trust deed, after the assets of the 
firm are disposed of. 2. Notwithstanding the require- 
ment of reasonable notice to be given to the firm of the 
amount of their liabilities unpaid, before B and wife, 
are required by the trust deed to pay such deficiency, 
where a written notice to two members of the firm is 
given by the trustee within ten days after the assets of 
the firm had been disposed of and a like written no- 
tice is given to the other members of the firm within 
twelve months thereafter, and prior to the commence- 
ment of the suit to foreclose the trust deed and obtain 
personal judgment; Held, further notice not neces- 
sary. 3. The express stipulation in the trust deed to 
the effect that the said B and wife promise and agree 
to pay the deficiency of the firm on certain conditions 
stated in said deed, authorizes a personal judgment to 
be rendered against them both, if a substantial com- 
pliance with conditions precedent are shown. Opin- 
ion by Horton, C. J. Reversed. All the justices 
concurring.—Jamison v. Bancroft. ; 
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QUERIES AND ANSWERS. 





{In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers. ] 


QUERIES. 
31. DOES SECTION ONE, or any part of the recent stat- 
ute, in regard to exemptions in force July 1st, 1877, re- 


peal Section fourteen of the act in regard to eaen- 
ment? See Revised Statutes of Illinois. 





32. HOMESTEAD AND EXEMPTIONS.—The homestead 
law of Missouri provides (sec. 7, p. 698, Vol. 1, Wag. 
Stat., 1872); ** Such homestead shall be subject to at- 
tachment and levy of execution upon all causes of ac- 
tion existing at the time of the acquiring such home- 
stead, except as herein otherwise provided, and for 
this purpose such time shall be the date of the filing 
in the proper office for the records of deeds the deed of 
such homestead, and (in case of existing estates) such 
homestead shall not be subject to attachment or levy of 
execution upon any liability hereafter created.”” Now, 
suppose there is a judgment against A, and after the 
rendition of the judgment he acquires a homestead by 
inheritance, is it liable to execution as though A had 
acquired it by deed? 8. 








BOOK NOTICE. 





REPORTS OF CASES AT LAW AND IN CHANCERY AR- 
gued and Determined in the Supreme Court of [Ili- 
nois. NORMAN L. FREEMAN, Reporter. Volume 82. 
Printed for the Reporter. Springfield: 1878. 

The present volume contains 728 pages, and embraces 
the remaining cases submitted at the January Term, 
1876, the cases submitted at the June Term, 1876, 
and a portion of the cases submitted at the September 
Term, 1876. About 150 cases are reported, among 
which we notice the following decisions of interest: 

MARRIED WOMEN — LAND PAID FOR WITH PRO- 
pucts. Bongard v. Core. Opinion by WALKER, J., 
p. 19.—1. A married woman may own real estate and 
personal property under the statute and have her hus- 
band act as her agent in transacting the business grow- 
ng out of such property, such as preserving and trans- 
ferring the same, without subjecting it to the payment 
of debts. 2. The products of the land of‘a married 
woman, the rents of her real estate, the increase from 
her stock, the interest on her money, etce., are all 
hers as absolutely as the capital or things from which 
they arise. 3. If a married woman buys land and pays 
for the same from the products when sold, even though 
her busband acts as her agent in its control and man- 
agement, bestowing a portion of his time, the land 
will not become his, and the products thereof will 
not be liable for his debts. 4. Where a ‘crop raised 


upon the land of a married woman is taken in execu- - 


tion as the property of her husband, and the proof 
tends to show that she employed and paid for the labor 
that produced the same, through her husband, the fact 
whether he was her agent in the matter should be sub- 
mitted to the jury, and it is error to refuse an instruc- 
tion upon the hypothesis of his agency. 

VENDOR’s LIEN—WAIVER—ESTOPPEL. — Andrews 
v. Coleman. Opinion by SCHOLFIELD, J., p. 26. 
1. Where a vendor of land conveys the same to a mar- 
ried woman, and takes a deed from her husband for 





other land with covenants of warranty, in part pay- 
ment, and the husband’s promissory note for the bal- 
ance of the purchase-money, this will be a waiver of 
his lien as vendor, and he must look to the husband 
alone for payment. 2. Where aparty conveys land to 
the wife of another, he will be estopped from ques- 
tioning her title and claiming that the husband is the 
owner. This will be ample recognition that the hus- 
band in procuring the deed was acting as the wife’s 
agent. 

PAROL EVIDENCE — CONTENTS OF TELEGRAM — 
AGENCY—RATIFICATION.—Cairo & St. Louis R, R. v. 
Mahoney. Opinion by CraiG, J., p. 73. 1. In the absence 
of proof of the loss or destruction of a telegraph de- 
spatch and a notice to produce the same, parol evidence 
is not admissible to prove its contents. 2. Inasuit by a 
surgeon against a railway company for treating an em- 
ployee injured while in the service of the company, it is 
proper to prove by parol the fact of the injury to the 
servant of the company, and that the station agent no- 
tified the superintendent of the fact by telegraph. 3. 
Where a surgeon has been employed by a station 
agent for a railway company to attend an employee in- 
jured while in the service of the company, although he 
may not have express authority to do so, yet sligbt acts 
of ratification by the company will authorize a jury in 
finding the employment was an act of the company. 

EVIDENCE — ACCOUNT Books. — Patrick v. Jack. 
Opinion by Scort, J., p. 81.—Evidence that the ac- 
count books of a deceased person were the only books 
kept by him, is equivalent to proof that they are books 
of original entry; and where it is further proved that 
settlements had been made by them with others, and 
they had been found correct, this is a substantial com- 
pliance with the statute, and they are admissible in 
evidence. 

EXEMPTION~WAIVER BY EXECUTORY CONTRACT. 
—Recht v. Kelly. Opinion by ScortT, J., p. 147.—l. A 
waiver of a debtor’s right to claim personal property 
from execution, when attempted to be made by an ex- 
ecutory contract, is ineffectual, and will not be en- 
forced, 2. A clause in a promissory note expressly 
waiving the * benefit of all laws exempting real or 
personal property from levy and sale,” being contrary 
to public policy, is inoperative, and confers no right to 
levy upon and sell personal property which is exempt. 


CRIMINAL LAW— ATTEMPT TO COMMIT CRIME — 
WHEN INDICTABLE.—Cozx v. People. Opinion PER 
CURIAM, p. 191.—1. Solicitations to commit crime are 
indictable, where their object is to provoke a breach of 
the public peace, or where perjury is advised, or the 
escape of a prisoner is encouraged, or the corruption 
of a public officer is sought. But if the offense be not 
consummated, and if it be not of such a character that 
its solicitation tends toa breach of the peace, or the 
corruption of the body politic, the mere solicitation is 
not of itself, indictable. 2. A mere effort by persua- 
sion, to produce a condition of mind essential to the 
commission of the crime of incest, without any step 
taken towards the commission of the offense, is not an 
attempt to commit the’ crime, within the meaning of 
the section of the criminal code providing for the pun- 
ishment of whomsoever attempts to commit an of- 
fense prohibited by law, and does any act towards it, 
but fails or is intercepted or prevented in its execution. 

PHYSICIANS AND SURGEONS—DEGREE OF CARE AND 
SKILL REQUIRED.—Barnes v. Means. Opinion by 
CralG, J., p. 379.—1. While, perhaps, persons who 
hold themselves out tothe public as physicians and 
surgeons, would not be required to possess the highest 
degree of skill, which the most learned might acquire 
in the profession, yet they are bound to possess, and 
in their practice to exercise, that degree of skill which 
is ordinarily possessed by physicians in practice. And 
when an injury results from a want of ordinary skill, 
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or from a failure to exercise proper diligence and cau- 
tion in the treatment of a case, the physician must be 
held responsible. 2. In this case,a person had a leg 
broken. The fracture of the larger bone was oblique, 
and near the upper part of the lower third of the 
limb. The fracture of the smaller bone was nearly 
transverse, and was from two or three inches above 
the ankle joint. A surgeon was called within twenty 
minutes after the accident. In consequence of the 
want of care or skill on the part of the surgeon, the 
broken leg was shortened three-fourths of an inch. A 
judgment against the surgeon for $1,000 damages is 
affirmed. 

CONFLICT OF LAWS—RIGHT AND REMEDY, HOw 
GOVERNED.— Burchard v. Dunbar. Opinion by SCHOL- 
FIELD, J., p. 451.—1. The law of the place where a 
contract is made will control in ascertaining the rights 
and liabilities of the parties, but no further. When these 
are ascertained, the law of the place where its enforce- 
ment is sought, will govern as to the remedy. 2. 
When, by the law of another state, the liability of a 
party to a contract, executed in that state, is of an equit- 
able character, it can be enforced in this state only in a 
court of equity, although, by the laws of the state 
where it was executed, it could be enforced in a court 
of law. 








NOTES. 





A BILL introduced last week by Senator Christiancy 
of Michigan, tu re-organize the Court of Claims and to 
include within its jurisdiction all such claims as are 
now brought before Congress or the Executive Depart- 
ments, provides thatthe court shall hereafter consist of 
nine judges, and that the business shall be divided into 
three classes, to be disposed of by separate subdivi- 
sions of the court, composed each of three judges. If 
the three judges of one of these courts of first instance 
concur ina judgment it shall stand as the judgment of 
the full court, unless reversed upon appeal to the Su- 
preme Court, but if only two of said judges concur 
the case must be re-argued and heard by the full court 
sitting in banc, and a majority of the whole number of 
judges will be necessary to find a judgment against the 
United States. The provision in regard to private 
claims presented by bill or petition to either branch of 
Congress, provides in substance that the claims may, 
by vote of either House, be remitted to this court for 
examination, but must be returned, together with the 
testimony, to Congress for action. 





“Crowner’s Quest.”” Three Annual Reports of Emil 
Dietzsch, Coroner of Cook County, Chicago, Ill. (Legal 
News Co., Chicago, 1878) is somewhat of « novelty in the 
line of official reports. A pamphlet of 64 pages, it con- 
tains the records of the duties of the coroner of the city 
by the lake for 1875, 1876 and 1877. The reports deal first 
with statistics. There were 541 inquests the first year; 
606 the second, and 555 the third. Of these the sui- 
cides were respectively, 69, 55 and 66—a majority of 
these being Germans. This fact the coroner traces to 
different causes in the two reports. In his second re- 
port he says: ‘* The well-known national beverage of 
the Germans, lager beer, may have some influence 
upon their psychological peculiarities. The habitual 
use of beer seems to have a tendency to direct their 
psychological ailments into the form of a metamor- 
phosis, from phlegmatic ease to melancholy, and, fin- 
ally, suicidal mania.” In his third report he refers to 
this subject thus: ‘Perhaps it may be easily ex- 
plained why suicide is more frequent among Germans 
than any other nationality in the country. The capac- 
ity for feeling seems to be more strongly developed 





| 


among them, and if to this be added adverse outside 
circumstances, which must often be ascribed to the 
ignoranee of the English language, and to the unac- 
customed manners and usages of this country, they 
will more frequently become suicides than others.” 
Passing from figures to causes, and from causes to 
remedies, the coroner of Cook county has something 
to say that is worth listening to. He very properly la- 
ments that state of the law which allows, in a great 
city like Chicago, “* quacks and medical mountebanks ” 
to ply their trade without molestation and without 
supervision. Having endeavored to have a bill passed 
to provide for the examination of physicians and drug- 
gists, and having failed, he may justly complain. ‘If 
a city,” he well says, “ has the right to examine steam 
boilers in the interest of the public welfare and safety, 
then certainly the state has the same right to decree 
that competent persons only shall participate in the 
sale and handling of hightly active poisons and medi- 
cines.” The frequent exercise of the pardoning power 
by the governor of Illinois is criticised, and rightly so 
we think. The maladministration of officers of corpora- 
tions contributed to the coroner’s labors; five suicides 
were caused by broken banks. The reports show an 
alarming increase of murder and manslaughter cases, 
which Mr. Dietzsch ascribes to several causes, viz.: 
the extent to which the right of self-defense is carried; 
the rottenness of the jury system, especially in the 
purlieus of the criminal courts, and the morbid senta- 
mentalism ofthe public. This last, it appears, makes it 
practically impossible to convict a female of the crime 
of infanticide in Cook county. Here we are shown a 
dark picture of life in Chicago, but wherein can we 
say that Chicago is worse than other cities in the land? 
“Those who in other countries would justly be called 
murderers, and tried as such, escape but too often free 
and unconvicted on the pretense of self-defense, or rid- 
iculous technicalities in the proceedings have saved 
him: and once more the man with the sign of Cain on 
his forehead hurries through the streets of the city, 
but after the grass of one spring has grown over his 
dark deed, his former friends, who first glanced at 
him reproachfully, greet him again. Soon he is again 
accepted into the community of the citizens, all is for- 
gotten and everything is lovely; for, by this miserable 
modern philosophy, which more and more gnaws at 
the safety of humanity, every thing is visited and 
morally dishonored by this dangerous lethargy.”? Here 
is another picture of the jury system: ** When Charles 
Whzyland was shot on Thanksgiving Day, at the St. El- 
mo, in the heart of the city, I had to travel the next day 
from 9 o’clock a. m. till 3 p. m., in the business portion, 
before I could find twelve good citizens who were 
willing to serve as jurors at the inquest. The number 
of professional jurors will increase as long as the in- 
telligent members of the community shirk all such du- 
ties, and soon we shall read in the city directory: 
‘John Brown, X., Clark street, Juror.’ Either, as in 
South Germany, it should be a great honor to ve a 
member of the jury, which honor is only bestowed 
upon decidedly honorable citizens, who have to act un- 
grudingly, or else the jury system should be abolished, 
for it will in these enlightened days become more and 
more difficult to find jurors who are not informed 
upon the murders which occur in their country, and 
who have not formed more or less of an opinion upon 
this or that, which is so recklessly claimed by some of 
the shrewd lawyers of the country as an objection.” 
We only regret that our space does not permit us to go 
further into these reports. Men who like the coroner 


of Cook County for 1874-1877, gather from their ex- 
perience as officers the data for suggestions, and who 
seek to impress their fellow-citizens with the dangers 
which are confronting them and society, are the men 
for such positions, and can be spared only with loss to 
the community. 








